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PREFACE. 


Of  all  commercial  documents  with  which  we  are 
acquainted,  none,  probably,  is  more  familiar  than  the 
Bill  of  Lading ;  but,  owing  to  the  numerous  changes 
and  additions  which  have  of  late  years-been  made  to 
this  instrument,  the  diflGiculty  of  interpreting  its 
clauses  and  stipulations,  and  of  ascertaining  the 
rights  and  liabilities  of  the  parties  to  it,  has  much 
increased. 

The  standard  works  on  Shipping  Laws  all  treat 
more  or  less  of  such  rights  and  liabilities,  but  in  so 
general  a  manner  as  to  render  it  diflBcult,  even  for 
those  possessing  such  works,  to  determine  what  is 
the  legal  effect  of  the  different  clauses  and  stipula- 
tions in  the  modern  Bill  of  Lading. 

It  is  endeavoured  in  the  present  work  to  com- 
prehend the  various  principles  and  cases  by  which 
the  construction  of  the  Bill  of  Lading  must  be 
governed,  and  so  to  make  it  of  practical  utility  to  all 
interested  in  the  subject.  It  does  not  purport  to  be 
more  than  a  handy-book  for  easy  reference  on  the 
several  branches  of  law  intimately  connected  with 
the  Bill  of  Lading,  an  acquaintance  with  the  principles 
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of  which  cannot  fail  to  be  of  value  alike  to  the 
owners  and  agents  of  vessels  engaged  or  interested 
in  the  various  trade  routes,  as  well  as  to  the  mer- 
chant and  the  ship-master.  It  is  hoped  it  may  also 
prove  acceptable,  and  be  of  service,  to  the  legal 
practitioner. 

In  the  Appendices  will  be  found  forms  of  Bills  of 
Lading,  carefully  selected  from  a  large  number, 
representing  almost  every  trade  throughout  the 
commercial  world.  For  these  the  author  is  indebted 
to  the  kindness  and  courtesy  of  the  several  Secretaries 
of  the  Ship-owners'  Associations,  Chambers  of 
Commerce,  and  Agents  of  the  various  Ship  and 
Steam-ship  Companies  in  England  as  well  as  in 
India. 
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PART   I. 


THE  NATURE  OF  A  BILL  OF  LADING  AND  ITS 

LEGAL  INCIDENTS. 

A  BILL  of  lading  is  a  negotiable  document  trans-  a  bin  of 

.  .  ,       lading  and 

ferable  by  endorsement,  and  is  made  singly,  or  in  its  nature, 
sets  of  two,  three,  four,  or  six,  or  even  eight,  ^  and  is 
signed  by  the  master  or  purser  of  the  vessel,  or  by 
an  agent  or  clerk  of  the  owners  or  charterers,  or  by 
a  broker  per  procuration;  and  in  such  cases  the  • 
person  so  signing  must  be  authorized  to  do  so, 
either  expressly  or  impliedly. 

In  one  case  evidence  was  given  at  the  trial,  and 
admitted,  that  in  the  case  of  steamships  it  was 
uniformly  the  custom  for  the  broker  of  the  ship, 
and  not  the  master,  to  sign  the  bills  of  lading.^ 

Upon  the  bill  of  lading  being  signed,  each  one  of 
the  set  becomes  an  original, ^  and  purports  to  be  an 
acknowledgment  that  the  goods  specified  in  it  have 

^Dattonv.  Powles,  8  Jur.  N.  S.  970,  s.  c.  31  L.  J.   Q.  B.  191; 
Straker  v.'Kidd  &  Co.,  47  L.  J.  Q.  B.  365. 
»  Hayn  Eoman  &  Co.  r.  CuUiford,  4.7  L.  J.  Q.  B.  7S^. 
»  3  Kent's  Com.,  s.  208. 
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been  received  on  board  of  the  vessel  in  good  order 
and  condition,  and  that  the  same  will  be  carried  from 
the  port  of  lading  to,  and  delivered  at  the  port  of 
discharge,  in  like  good  order  and  condition  ^  to  A 
B  or  order  or  assigns,  subject  to  the  several  condi- 
tions and  exceptions  set  forth  in  the  bill  of  lading.^ 
Upon  the  goods  being  received  on  board,  the  master, 
or  person  acting  for  him  (usually  the  mate),  gives 
a  receipt  for  the  same,  and  afterwards  in  exchange 
for  this  receipt,  the  bill  of  lading  is  handed  to  the 
holder  of  the  receipt,  which  being  binding  on  the 
owners,  should  always  be  obtained  before  the  bills  of 
lading  are  signed.'  Bills  of  lading  should  be  signed 
as  soon  as  practicable  after  the  receipt  of  the  goods 
on  board,  and  this  is  as  a  rule  done  within  twenty- 
four  hours  of  such  receipt. 

Bills  of  lading  by  the  law  merchant  are  repre- 
sentatives of  the  property  for  which  they  have  been 
given,  and  the  endorsement  and  delivery  of  a  bill 
of  lading  transfers  the  property  from  the  vendor 
to  the  vendee,  is  a  complete  delivery  of  the 
goods,*  divests  the  vendor's  lien,  and  has,  by  18  and 
19  Vict.,  ch.  cxi.,  and  Act  IX.  of  1 856  (The  Indian 
Legislative  Council's  Act),  the  further .  effect  of 
vesting  in  the  vendee  all  the  vendor's  rights  of 
•  action  against  the  ship-master  and  owner. 

1  Petrocoohino  v.  Bott,  43  L.  J.  C.  P.  214. 
«  Caldwell «.  Ball,  1  T.  E.  213. 
»  Evans  v.  Nichol,  11  L.  J.  C.  P.  6. 

*  Lickbarrow.  v.  Mason,  2  T.  R.  63, 1  Sm.  L.  0.  699  ;  Newsom 
t?.  Thornton,  6  Bast  Rep.  17  ;  Ben.  on  Sales,  673. 


FORM  OF  BILL  OF  LADING. 

The  Indian  Stamp  Act  I.  of  1879,  sec.  3,  cl.  3, 
thus  defines  a  bill  of  lading : 

"  Bill  of  lading  means  any  instrument  signed  by 
the  owner  of  a  vessel  or  his  agent,  acknowledging 
the  receipt  of  goods  therein  described,  and  under- 
taking to  deliver  the  same  at  a  place  and  to  a  person 
therein  mentioned  or  indicated." 

It  is  not  compulsory  to  use  any  particular  form  of  Pom  of. 
bill  of  lading.  Bills  of  lading  must  be  made  out 
according  to  the  directions  of  the  shipper  of  the 
goods  or  of  the  holder  of  the  receipt  given  on  the 
shipment,^  who  is  in  general  the  person  entitled 
to  the  bill  of  lading.  He  has  a  right  to  name  the 
consignee  to  be  mentioned  in  the  bill  of  lading,  as 
it  is  presumed  that  the  goods  have  been  shipped  on  ^ 

account  of  the  shipper,  though  it  is  not  so  expressed 
in  the  receipt. 

It  is  perfectly  legal  to  make  additions  to  the 
general  conditions,  and  even  to  stamp  notice  of  the 
same  on  the  margin.  So  other  clauses  may  be 
introduced,  either  to  take  away  the  responsibility  of 
the  master  and  owners  in  cases  where  they  would 
otherwise  be  responsible,  or  to  give  to  them,  or  to 
the  shippers,  an  advantage  to  which  they  would  not 
otherwise  be  entitled.^  And  in  practice  this  is 
constantly  done  where  it  is  considered  the  nature  of 
the  voyage,  cargo,  or  risks,  require  it ;  however, 

*  Craven  r.  Eyder,  6  Taunt.  433. 

*  Leer  v.  Yates,  3  Taunt.  388;  Jesson  w.   Solly,  4  Taunt.   62; 
Evans  v,  Forster,  1  B.  &  Ad.  118. 
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when  a  marginal  note  is  inserted,  or  an  addition 
made  at  the  foot,  it  should,  to  prevent  litigation,  be 
initialed  by  both  parties  to  .  the  contract,  and  all 
stipulations  should  be  made  in  terms  sufficiently- 
intelligible  to  indicate  that  the  law  merchant  is  not 
to  prevail.  So  where  a  stamp  in  red  ink  was  put 
on  the  back  of  the  bill  of  lading  by  the  shipowner, 
which  provided  that  freight  was  to  be  paid  before 
'  delivery  if  required,  the  court,  assuming  that  the 
stamp  was  on  before  the  bill  of  lading  was  delivered 
to  the  shipper,  considered  that  there  was  no  evidence 
of  any  assent  to  its  provisions  by  the  shipper,  and 
held  that  it  was  not  admissible  to  control  the 
provisions  of  the  bill  of  lading.^  In  many  trades  the 
shipowners  have  their  own  form  of  bill  of  lading, 
and  will  not  sign,  or  sanction  the  signing  of,  any 
others  which  contain  stipulations  differing  from  those 
in  their  own  forms. 
Stamp  on.  All  bills  of  lading  signed  by  the  master,  or  by  any 
person  authorized  to  do  so,  no  matter  what  thieir 
number,  being  original  instruments,  must  be  stamped. 

33  and  34  Vict.,  ch.  dT^  sec.  66,' is  as  follows : — 

"1.  A  bill  of  lading  is  not  to  be  stamped  after 
the  execution  thereof. 

"  2'.  Every  person  who  makes  or  executes  any 
bill  of  lading  not  duly  stamped,  shall  forfeit  the  sum 
of  £50."  ' 

And  by  the  schedule  to  this  statute,  ^'  a  bill  of 
lading  of  or  for  any  goods,  merchandise  or  effects  to 

^  Ang.  on  Car.,  198  n. 
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be  exported  or  carried  coastwise,"   must   bear  a 
stamp  of  six  pence. 

The  Indian  Stamp  Act  I.  of  1879,  sec.  16,  enacts 
that  ^*  all  instruments  chargeable  with  duty  and 
executed  by  any  person  in  British  India  shall  be 
stamped  before  or  at  the  time  of  execution,",  and  by 
schedule  1,  article  No.  12  of  the  same  Act,  the  stamp 
fee  on  a  bill  of  lading  is  fixed  at  4  annas.  This  Act 
imposes  no  penalty  similar  to  the  English  statute  for 
executing  an  unstamped  bill  of  lading.  By  sec.  34, 
proviso  1,  any  such  unstamped  instrument  shall  be 
received  in  evidence  and  acted  upon  on  payment  of 
the  proper  stamp  duty,  together  with  a  penalty  of 
Rs.  5;  but,  notwithstanding  this  payment,  if  it  appears 
to  the  Collector  that  the  bill  of  lading  was  executed 
unstamped,  or  on  insufficiently  stamped  paper,  with 
the  intention  of  evading  payment  of  the  proper  duty, 
the  party  so  executing  it  may  be  prosecuted  for  an 
ofience  against  the  stamp  laws  under  section  40  of 
the  Act.  It  is  also  enacted  that  "  if  a  bill  of  lading  is 
drawn  in  parts,  the  proper  stamp  therefor  must  be 
borne  by  each  one  of  the  set." 

By  schedule  2  to  the  same  Act,  article  No.  7, 
^^  a  bill  of  lading  is  exempted  from  stamp  duty 
when  the  goods  therein  described  are  received  at 
a  place  within  the  limits  of  any  port  as  defined 
under  the  Indian  Ports  Act  XII.  of  1875,  and  are 
to  be  dehvered  at  another  place  within  the  limits  of 
the  same  port." 

By  the  rules  framed  by  the  Governor  General  of 
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ludia  in  Council  under  the  provisions  of  the  Stamp 
Act,  dated  11th  April  1879,  the  stamp  on  bills  of 
lading  must  either  be  impressed,  or  denoted  by  stamp 
labels  affixed  thereto  by  a  Government  officer,  and 
by  section  23  of  the  English  statute,  all  duties  on 
bills  of  lading  must  be  denoted  by  impressed  stamps ; 
the  affixing  of  an  adhesive  stamp  will  not  suffice,  and 
a  bill  of  lading  so  stamped  would  be  treated  as 
unstamped. 

Where  bills  of  lading  have  been  passed  in  a  foreign 
port  which  is  not  subject  to  any  stamp  law,  or  where 
they  have  been  insufficiently  stamped,  or  bear  no 
stamp,  without  any  intention  of  evading  the  stamp 
laws  where  such  laws  are  in  force,  such  bills  of 
lading,  on  arrival  in  the  United  Kingdom,  may  be 
sent  to  the  inland  revenue  officers,  to  be  impressed 
with  the  proper  stamp. 

By  33  and  34  Vict.,  ch.  97,  sec.  15,  it  is  pro- 
vided : — 

"Any  unstamped  or  insufficiently  stamped  in- 
strument, which  has  been  first  executed  at  any  place 
out  of  the  United  Kingdom,  may  be  stamped  at 
any  time  within  two  months  after  it  has  been  first 
received  in  the  United  Kingdom,  on  payment  of 
unpaid  duty  only." 

And  with  respect  to  British  India,  the  Indian 
Stamp  Act  I.  of  1879,  sec.  17,  provides — 

"  Every  instrument  chargeable  with  duty  executed 
only  out  of  British  India  and  not  being  a  bill 
of  exchange,  cheque  or  promissory  note,   may  be 
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stamped  within  three  months  after  it  has  been  first 
received  in  British  India ;  or  where  such  instrument 
cannot,  with  reference  to  the  description  of  stamp 
prescribed  therefor,  be  duly  stamped  by  a  private 
person,  it  may  be  taken  within  the  said  period  of 
three  months  to  the  Collector,  and  he  shall  stamp 
the  same  in  such  manner  as  the  Governor  General 
in  Council  may  by  rule  prescribe,  with  a  stamp  of 
such  value  as  the  person  so  taking  such  instrument 
may  require  and  pay  for." 

Copies  of  bills  of  lading,  or  office  copies  as  they  ^^P'®* 

*-  ,  M.  y    need  not 

are  called,  so  certified,  may  be  drawn  and  need  not  b©  stamp. 

ed« 

be  stamped ;  but  no  ship-master,  or  person  acting 
on  behalf  of  a  shipowner  with  respect  to  the  matters 
therein  contained,  is  entitled  to  sign  such  copies. 

Bills  of  lading  are  documents  representing  pro-  stamp  bj 

whom  pfty* 

perty  in  goods  shipped  on  board  any  vessel ;  and  able, 
are,  therefore,  held  by  the  merchant  to  whom  they 
belong.  There  is  no  law  to  compel  a  shipowner 
to  pay  for  stamps  on  bills  of  lading,  and  by  the 
general  custom  of  trade,  the  shipper  who  presents 
them  for  signature  pays  for  the  stamps.  Their  being 
presented  by  a  broker  would  not  alter  the  relative 
position  of  shipper  and  shipowner. 

Bills  of  lading  are  drawn  in  sets  for  the  informa-  P^P  ^. 

,  ,  lading  in 

tion,  guidance,  and  security  of  all  parties  thereto,  as  sets. 
well  as  to  facilitate  the  use  of  them  as  negotiable 
instruments. \  Thus,  the  shipper  of  the  goods  usually 
sends  one  or  two  of  these  parts  of  the  bill  to  his 

*  BeU's  Prin.,  p.  156. 
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agent,  factor,  or  other  person,  to  whom  the  goods 
are  to  be  delivered  at  the  place  of  destination ;  that 
is,  one  on  board  the  vessel  with  the  goods,  another 
by  the  post  or  other  conveyance,  and  one  he  retains 
for  his  own  security:  the  master  should  also  take  care 
to  have  one  for  his  own  use  and  future  guidance.  It 
appears  from  the  books  treating  on  this  subject,  that 
according  to  the  common  course  of  merchants  there 
are  only  three  bills  of  lading  or  parts,  and  BuUer,  J., 
was  of  opinion  that 'where  there  were  four  parts, 
this  circumstance  would  have  been  proper  for  the 
consideration  of  a  jury.i  Now,  however,  by  long 
usage  and  custom,  and  the  additional  requirements  of 
trade,  the  use  of  four  or  more  parts  is  of  ordinary 
occurrence. 
Mate's  The  intending  shipper,  on  application  to  the  ship- 

owner or  his  agent,  receives  a  shipping  order  duly 
filled  in  with  the  nature,  quantity,  and  quality  of  the 

« 

goods  to  be  shipped,  and  is  usually  in  the  following, 
form: — 

No. (Place  and  date) 

To  the  Commanding  Officer,  on  board  the 

Ship  for 

Sir, 

Please  to  receire  on  board  from 
and  grant  a  receipt  for  the  same. 
The  cargo  to  be  sent  off  as  required  by  the  Captain. 

We  are,  Sir, 
Your  obedient  servants. 

Agents  for  the  Captain  and  owners. 
*  Lickbawrow  v.  Mason,  2  Term.  R.  72. 


receipts. 
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In  India,  by  the  Stamp  Act  I.  of  1879,  schedule  1, 
article  No.  58,  a  "  shipping  order  for  or  relating  to 
the  conveyaDce  of  goods  on  board  of  any  vessel 
requires  a  stamp  of  one  anna." 

This  the  shipper  forwards  with  the  goods  to  the 
vessel  named,  and  upon  the  same  being  received  on 
board,  a  receipt  is  given  for  them,  usually  by  the  mate. 

In  order  to  ensure  prompt  despatch,  it  is  requisite 
that  the  ship,  on  the  day  named  in  the  order,  should 
be  ready  to  receive,  that  is,  not  only  to  take  on  board, 
but  to  take  in  and  stow  away  cargo,  meauing  there- 
by not  only  the  particular  quantum  of  cargo  men- 
tioned in  the  shipping  order,  but  a  full  cargo,  from 
whomsoever  offered :  she  must  moreover  be  in  a 
position  to  continue  doing  this  from  day  to  day 
expeditiously,  and  without  delay  or  interruption 
arising  from  the  contemporaneous  discharge  of  her 
inward  cargo.* 

It  is  the  custom  in  many  ports  for  the  mate  to  give 
receipts  for  goods  when  tendered  alongside,  but  a 
mate  being  responsible  for  tally  and  correct  delivery 
of  the  cargo,  should  not  give  a  receipt  until  the 
goods  are  on  the  ship's  deck.  A  mate  cannot  be 
compelled  to  give  a  receipt  for  goods  alongside,  and  if 
he  does  so,  he  may  render  himself  liable  to  a  criminal 
indictment  should  bills  of  lading  be  obtained  on 
his  receipts  and  fraud  be  practised.  If  the  mate 
gives  receipts  for  goods,  or  accepts  the  custody  of 
them  whilst  they  are  in  the  lighter,  or  on  the   quay, 

*  Taylor  y.  Brooke,  1  Bom.  H.  C.  Rep.,  App.  48. 
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or  wharf,  the  master  and  owners  of  the  vessel  are 
responsible  for  any   loss  or    damage   which'  may 
happen  to  the  goods  before  they  are  actually  placed 
on  board  the  vessel.* 
Assign-  The  true  holder  of  the  mate's  receipts  can,  by 

ment  olL 

endorsement  thereon,  transfer  all  his  interest  in  the 
'         goods  named  therein  to  a  bona  fide  indorsee.     An 
equitable  assignment  can  bo  made,  but  the  assignment 
will  be  of  no  avail  unless  notice  is  given  to   the 
person  to  be  charged  therewith ;  so  an  indorsee  of  a 
mate's  receipts,  without  notice  to  the  master,  cannot 
acquire  any  title  to  the  goods  as  against  the  owners 
or  hond  fide  holders  of  the  bill  of  lading  for  value. 
For  instance,  where  brokers  delivered  goods  on  board 
a  ship  and  took  mate's  receipts  in  the  name  of  their 
principals,  who   afterwards  endorsed  the  receipts   to 
the  brokers,  and  the  captain  signed  bills  of  lading 
without  notice  of  the  endorsement,  it  was  decided 
that  the  holders  of  the  bills  of  lading  were  entitled 
to  the  goods,  and  that  the  captain  was  justified  in 
signing  the  bills   of  lading   without  obtaining   the 
mate's  receipts  in  exchange,  and  that  the  brokers  had 
no  claim  for  indemnity  from  the  owners.     Also   that 
the  rights  of  the  holders  of  the  bills  of  lading  would 
not  have  been  affected  by  notice  to  the  captain.^ 
Bills  of  The  universal  principle  is,-  that  a  master  from  the 

lading 

should  be  1  Fragano  v.  Long,  4  B.   &  C.  219;  Thompson  «?.  Traill,  6  B.  &C. 

•  on^l^on  36;  Schuster  v,  McKellar,  26  L.  J.  Q.  B.  281. 

production  «  Evans  v,  Nichol,  11  L.  J.  C.  P.  6;   Hathesing  ».  Laing,  43  L.  J. 

mate's  ^^'  ^^^'  ^^"^   ^'    ^^  ^^'  ^^^'  Eajaram  Govindram  v.  Brown   and 

receipts,      others,  7  Bom.  H.  C  R.  0.  C.  J.  97. 


ONLY  ON  PRODUCTION  OF  MATE'S  RECEIPTS,  11 

time  he  receives  the  goods  is  chargeable  with  those 
goods ;  and  if  he  has  no  notice  that  any  other  owner 
in  the  world  exists  but  the  man  in  whose  name  the 
receipt  is  passed,  he  incurs  no  liability  when  he 
assigns  the  bills  of  lading  to  the  person  who,  as  far 
as  he  is  concerned,  is  the  sole  owner. 

If  the  master  satisfies  himself  with  his  own  hands 
and  his  own  eyes  that  the  goods  are  on  board,  then 
the  mate's  receipts  become  to  him  a  matter  of  perfect 
indiflFerence  ;  if  he  can  only  satisfy  himself  whose 
goods  they  are,  being  told  and  knowing  that  the 
goods  belong  to  A  B,  he  is  justified  in  signing  the 
bills  of  lading.  ^ 

But  whenever  a  receipt  has  been  given  for  goods 
put  on  board  a  vessel,  the  master  ought  to  be  most 
careful  not  to  sign  and  deliver  any  bill  of  lading 
without  receiving  in  exchange  such  receipt,  or  seeing 
it  destroyed  :  for  otherwise  he  might  place  himself 
under  a  twofold  responsibility — a  responsibility  to  the 
shipper  in  case  he  should  require  the  goods  to  be 
delivered  to  his  own  order  and  have  a  legal  right  to 
do  so  ;  and  a  responsibility  to  the  holder  of  the  bill 
of  lading,  who  might  be  induced  to  purchase  the 
goods  on,  the  faith  of  it.^ 

The  liabilities  which  may  arise  from  the  neglect  of 
this  precaution  are  exemplified  by  the  case  of  Schuster 
and  others  v.  McKellar  and  Young. ^     There  the 

1  Hathesing  v.  Laing,  43  L.  J.  Ch.  233,  L.  E.  17,  Eq.  293. 
•  Cawasjee  v,  Thompson,  5  Moore  jP.  C.  165 ;  Falke  v.  Fletcher,  34 
L.  J.  C.  P.  146 ;  Beirs  Prin.  410  et  seq. 
»  26  L.  J.  Q.  B.  281,  7  El.  &  Bl.  704. 
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plaintijBTs  purchased  in  their  own  names,  and  paid  for 
50  tons  of  spelter,  C  having  previously  given*  them 
an  order  for  that  quantity,  and,  at  C's  request,  they 
permitted  the  spelter  to  be  put  on  board  a  ship  which 
was  under  charter,  at  a  lump  sum,  from  London  to 
Calcutta,  with  a  stipulation  that  the  captain  should 
sign  bills  of  lading,  as  directed  by  the  charterers  ; 
by  whom  the  vessel  had  been  put  up  as  a  general 
ship,  through  brpkers,  of  whom  C  engaged  tonnage 
room  for  the  spelter.  The  spelter  was  put  on  board 
on  the  17th  May  by  a  lighterman  employed  by  C, 
and  according  to  previous  arrangement,  he  delivered 
to  the  plaintiffs  the  mate's  receipt  which  he  received 
on  loading.  According  to  the  usual  course  of  dealing 
between  the  plaintiffs  and  C,  they  would  keep  the 
receipt  until  he  redeemed  it  by  paying  the  price  of 
the  spelter,  0,  after  shipment  of  the  spelter, 
applied  to  the  brokers  to  obtain  signed  bills  of 
lading,  which  were  signed  by  the  master  and  given  to 
C,  who  endorsed  them  to  a  bona  fide  holder  for  value. 
0  becoming  bankrupt,  the  plaintiffs  wrote  to  the 
shipowner  that  they  held  the  mate's  receipt,  and 
that  they  required  the  delivery  of  the  spelter  to  them 
or  their  agents ;  and  a  similar  notice  was  served  on 
the  master  on  his  arrival  at  Calcutta.  The  ship- 
owner wrote  to  the  master  recommending  him  to 
store  the  spelter  until  the  dispute  should  be  settled 
among  the  different  claimants,  or  if  the  mate's 
receipts  were  presented,  not  to  give  up  the  spelter 
till  he  got  the  receipt  and  the  bills  of  lading.    The 
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master,  after  the  receipt  of  this  letter  and  the  notice 
from  the  plaintiffs,  and  after  a  demand  of  the  spelter 
by  the  plaintiff's  agent,  stored  it  at  Calcutta,  and 
delivered  it  to  the  holder  of  the  bill  of  lading,  on  an 
indemnity  by  him.  The  plaintiffs  having  brought  an 
action  of  trover  for  the  spelter  against  the  ship- 
owner and  master,  it  was  held  that  the  property  in 
the  spelter  remained  in  the  plaintiffs ;  and  that  the 
master  was  not  justified  in  signing  and  delivering 
bills  of  lading  to  jO,  without  the  production  of  the 
mate's  receipt.  That  the  master  was  therefore  liable 
for  a  conversion  of  the  spelter ;  and  that  the  ship- 
owner had  also  made  himself  liable  by  his  letter  to 
the  master;  also  that  as  the  plaintiffs  did  not  claim 
under  a  bill  of  lading  signed  by  the  master,  as  agent 
of  the  charterers,  the  shipowner  would  have  been 
liable,  as  owner,  for  the  wrongful  act  of  the 
master. 

There  is  no  compulsion  by  statute  on  ship-masters  Master  is 
to  sign  bills  of  lading,  but  by  the  custom  of  trade,  a  sign  wus 
master  should  sign  bills  of  lading,  as  they  are  the  °  ****^^' 
only  evidences  of  shipment  and  of  the  right  of  the 
shipper  to  the  goods. 

Where  the  goods  have  been  received  on  board, 
and  the  mate's  receipts  are  produced  or,  if  required, 
an  indemnity  is  offered  where  they  are  lost  or  can- 
not be  found,  the  master  is  bound  to  sign  bills  of 
lading  for  the  goods  mentioned  in  the  receipts,  or  put 
them  ashore  at  the  ship's  expense;  his  not  doing 
so  would  render  the  ship  owner  liable  for  all  loss 
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incurred,  and  also  for  insurance  if  the  vessel  should 
be  lost  through  not  sailing  at  the  time  appointed.  ^ 

If  a  master  is  not  permitted  to  sign  under  reser- 
vation, he  should  enter  a  protest  and  serve  the 
shipper  with  a  copy  of  it.  Merchants  want  the  bills 
of  lading  either  for  sale  of  the  goods,  or  to  deposit 
them  with  policies  of  insurance  for  advances.  Inde- 
pendently of  pledging  bills  of  lading,  these  instru- 
ments are  also  required  by  the  shippers  to  send  to 
their  consignees,  and  very  often  they  are  accompanied 
with  bills  of  exchange.  Masters  of  ships  should  not, 
therefore,  decline  to  sign  bills  of  lading  unless  they 
have  good  reasons  for  doing  so ;  and,  generally, 
withholding  signature  to  bills  of  lading  is  an  unsafe 
proceeding  where  certainty  does  not  exist. ^  On 
the  other  hand,  no  shipper  of  goods  has  the  right  to 
insist  upon  a  captain  inflicting  a  wrong  on  third 
parties  by  certifying  that  he  has  more  cargo  than  is 
entered  on  his  mate's  receipt. 
Master  to  Where,  by  the  charter-party,  "  the  master  is  to  sign 
of  lading  bills  of  lading  as  presented,"  the  master  is  not  only 
Bented.  authorized,  but  has  an  obligation  imposed  upon  him 
to  grant  or  sign  bills  of  lading  in  whatever  form, 
and  to  whatever  effect,  he  may  be  required  to  sign 
them.  Therefore,  where,  though  in  fraud  of  the 
plaintiff,  a  bill  of  lading  was  granted  and  feigned  by  the 
master  under  and  in  strict  pursuance  of  his  authority, 

*  Falke  t?.  Fletcher,  34  L.  J.  C.  P.  146 ;  Peek  t?.  Larsen,  L.  R.  12> 
Eq.  383. 

•  Davis  V,  McVeagh,  4  Asp.  Mar.  Law.  Ca.,  p.  149. 
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which  had  been  endorsed  for  value  to  the  plaintiffs, 
it  was  held  that  the  property  in  the  goods  mentioned 
in  the  biU  of  lading  had  passed  to  them,  and  that 
they  were  entitled  to  maintain  an  action  for  non- 
delivery/ Where  freight  is  to  be  paid  according  to 
the  weight  delivered  at  the  end  of  the  voyage,  and 
the  charter-party  contains  a  clause  that  the  master 
should  sign  bills  of  lading  for  weight  of  the  cargo 
put  on  board  as  presented  to  him  by  the  charterers, 
as  between  the  shipowner  and  charterer,  the 
master  is  bound  to  sign  without  weighing  the  cargo ; 
but  the  shipowners  would  not  be  bound  to  deliver 
more  than  was  shipped,  there  being  no  warranty, 
either  express  or  implied,  that  the  charterers  might 
not  make  mistakes.  If  however  the  shipowner  pays 
to  the  consignees  the  difference  in  value  between  the 
quantity  alleged  to  have  been  shipped  and  the  quan- 
tity delivered,  he  cannot  recover  the  same  from  the 
charterers,  such  payment  on  his  part  being  volun- 
tary. Thus,  where  a  declaration  stated  that  it  was 
agreed  between  plaintiffs  and  defendants  that  the 
plaintiff's  ship  should  take  a  cargo  of  coals  from  C  to 
B,  "  the  master  of  the  ship  to  sign  bills  of  lading  for 
weight  of  cargo  put  on  board  as  presented  to  him 
by  the  defendants,  without  prejudice  to  the  tenor 
of  the  charter-party";  that  673  tons  of  coal  were 
shipped;  and  that  the  defendants  caused  the  master 
to  sign  bills  of  lading  for  605  tons,  whereby  the 
plaintiffs  were  forced  to  pay  the  consignees  at  B  £31 

*  Gabarrow  v.  Kreeft,  and  Krceft  <;.  Thompson,  44  L.  J.  Ex.  248, 
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for  the  value  of  the  difference  between  605  tons   and 

573  tons  and  £13  for  dues,  it  was  held  on  demurrer 

that  the  declaration  was  bad.^ 

Couree  But  if  the  master  refuses  to  sign   bills  of  lading, 

master       Or  msists  upou  qualifying  them,  the   shipper  should 

1*61 11868  to 

Bign.  serve  the  master  with  a  formal  notice  to  sign  the  bills 
of  lading,*  and  if  he  still  refuse  to  do  so,  he  should 
then  appear  before  a  notary  with  his  clerk  or  servant 
who  delivered  the  goods  on  board,  and  cause  a 
protest  to  be  made,  of  which  fact  he  should  also  give 
notice  to  the  master,  who  will  be  liable  in  damages 
for  any  loss  occasioned  by  a  wrongful  refusal  on  his 
part  to  sign  the  bills  of  lading ;  the  compensation 
,    being  the  amount  of  loss  actually  incurred. 

It  was  stipulated  by  a  charter-party  made  between 
the  plaintiffs  and  the  defendants  that  the  master  of 
the  ship  should  sign  bills  of  lading  as  presented,  or 
pay  a  named  penalty.  He  refused  to  do  so,  and 
sailed  from  the  port  of  loading  without  having  signed 
any  bills  of  lading.  He  proceeded  to  the  port  of 
discharge,  delivered  a  portion  of  the  cargo  to  the 
consignees,  but  ceased  doing  so  and  warehoused  the 
remainder,  as  they,  acting  under  instructions  from 
the  charterers,  claimed  to  deduct  from  the  freight  an 
amount  equal  to  the  penalty  named  in  the  charter- 
party.  In  an  action  by  the  charterers  against 
the  shipowners  for  conversion  and  for  penalties, — 

*  Brown  v.  The  Powell  Duffryn  Steam   Coal  Company,  44  L.  J. 
C.  P.  289. 

•  See  Appendix,  Form  B. 
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Held,  that  the  plaintiffs  could  recover  nominal 
damages  for  the  breach  of  contract  in  not  signing 
bills  of  lading  as  presented ;  but  that  there  had  been 
no  conversion  by  the  defendants  of  the  cargo,  as 
they  had  carried  it  for  the  plaintiffs,  had  intended 
to  deliver  the  whole  of  it  to  the  consignees  of  the 
plaintiffs,  and  had  been  prevented  by  the  acts  of  the 
plaintiffs  from  conapleting  the  delivery.  ^ 

A  vessel  cannot  be  detained  for  the  purpose  of 
procuring  the  master's  signature  to  bills  of  lading, 
and  where  an  action  was  brought  to  compel  a  master 
to  sign  bills  of  lading  in  the  usual,  legal  and  cus- 
tomary form,  and  it  was  sought  to  detain  the  vessel 
by  injunction,  from  sailing  until  the  same  were 
signed,  it  was  stated  by  the  Court  that  it  was 
not  aware  of  any  case  in  which  a  Court  of  Equity 
had  ever  compelled  a  master  to  sign  bills  of  lading 
in  a  particular  form,  and  as  the  master's  refusal  to 
sign  was  a  wrong  which  could  be  easily  compensated 
for  in  damages,  the  plaintiffs  were  not  entitled  to 
a  decree,  and  dismissed  the  suit.^ 

There  is  no  legal  definition  of  the  term   "  per  Effect  of 
procuration."     It  is  generally  understood  to  mean  biiuof 
that  the  procurator  is  acting  under  a  power  of  attor-  procura- 
ney,  but  it  is  considered  that  "  procuration"  means 
any  authority.     If  a  company  carries  on  business 
and  allows  a  clerk  or  manager  to  sign  his  name  to 
bills  on  behalf  of  the  company,  that  would  import 

*  Jones  and  another  v.  Hough  and  another,  49  L.  J.  C.  P.  211. 
'  Grasemann  and  Co.  v.  Littlepage,  3  Cal.  W.  B.  Bee.  Bef.  1. 
3 


18  SIGNING  PER  PROCURATION. 

a  general  authority  in  the  clerk  or  manager  who  so 
signs.*  By  his  acts  the  company  would  be  bounds 
and  the  public  would  not  be  called  upon  to  inquire 
into  the  extent  of  his  authority.  So  where  a  person 
has  the  general  management  of  a  business  and  ware- 
house, and  is  in  the  habit  of  sending  quantities  of 
raerchandise  to  London  by  vessels  hired,  and  charter- 
parties  signed  by  him  by  procuration,  he  has  a  gene- 
ral authority  to  bind  his  principal,  although  he  may 
have  had  no  authority  to  sign  a  particular  charter- 
party  in  which  his  principal  had  no  interest.^  If  the 
party  signing  describes  himself  as  procurator,  and 
the  person  dealing  with  him  is  aware  of  the  character 
in  which  he  acts,  he  must  make  such  inquiries  as  are 
necessary  for  his  own  safety.  On  this  point  Pollock, 
O.B.,  s^id,  **  The  practical  question  is,  what  is  the 
extent  of  the  inquiry  that  you  are  to  make,  and  after 
making  the  inquiry,  what  is  the  sort  of  answer  that 
may  be  satisfactorily  given,  and  which  will  protect 
you,  though  it  should  turn  out  that  the  authority  had 
been  exceeded  ?  I  apprehend  that  it  is  this.  If  you 
see  a  bill  accepted  by  A  on  behalf  of  Band  0,  and  you 
have  no  dealings  with  them,  and  know  nothing  about 
them,  to  what  extent  are  your  inquiries  to  go  ?  I 
must  say  I  think  you  are  not  bound  to  go  to  a  man 
and  say,  *  Sir,  produce  me  the  power  of  attorney  or 
authority  to  accept  the  bill.'  If  you  find  a  person 
who  has  accepted  a  bill  as  agent  or  by  procuration, 

*  Alexander  v.  M'Kenzie,  18  L.  J.  0.  P.  94». 
«  Smith  V.  M'Guire,  27  L.  J.  Ex.  465. 
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as  a  clerk  in  the  house  that  he  has  accepted  bills  of 
that  sort  for,  from  day  to  day,  month  to  month,  year 
to  year,  and  done  it  in  the  course  of  his  employment 
in  the  house  in  which  he  is  employed  regularly  as  a 
clerk;  if  you  find  this,  you  have  done  enough.  ,You 
need  not  ask  for  apower  of  attorney  or  authority,  nor 
need  you  go  to  a  man,  and  say,  *  Is  this  on  account 
of  the  house  ? '  You  find  that  he  is  in  the  house 
acting  as  the  agent,  and  recognized  as  the  agent 
of  the  house.  If  you  iod  it  done  in  that  way  by 
him  as  the  agent,  you  need  do  no  more."^ 

The  term  "  per  procuration  "  is  a  special  notice 
to  the  party  taking  the  document,  that  the  person 
so  signing  acts  under  a  special  authority,  and  such 
party  takes  the  document  on  the  faith  of  that 
representation. 

In  the  case  of  Grant  v.  Norway,2  Jervis,  C.  J., 
in  considering  the  effect  of  a  master's  signature 
to  a  bill  of  lading,  adopted  this  principle.  It  is 
therefore  the  duty  of  the  shipper  to  satisfy  himself 
that  the  person  signing  per  procuration  has  autho- 
rity to  do  so. 

A  broker  is  not  the  agent  of  the  master  of  a  ship 
to  sign  bills  per  procuration.  A  broker's  signature 
to  a  bill  of  lading  makes  the  shipowner  for  whom 
the  agent  acts,  liable  to  third  parties;  but  the  master 
is  responsible  to  his  employer  only  on  instruments 


*  Smith  V.  M*Guire,  27  L.  J.  Ex.  469. 

•  20  L.  J.  C.  P.  93. 
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signed  by  himself,  he  being  liable  to  be  sued  upon  his 
own  contracts. 
Title  to  When  a  repeipt  has  been  given  by  the  mate,  or  by 

lading.  a  person  in  charge  at  the  time,  for  goods  received  on 
board,  the  person  who  is  in  lawful  possession  of  that 
receipt  is  the  person  entitled  to  the  bill  of  lading. 
In  Craven  v.  Ryder,*  Gibbs,  C.  J.,  said,  "  I  take 
it,  the  practice  is,  that  the  person  who  is  in  posses- 
sion of  the  lighterman's  receipt,  is  the  person 
entitled  to  the  bill  of  lading,  which  ought  to  be  given 
only  to  the  holder  of  that  receipt.  Consequently, 
the  holder  of  that  receipt  retains  a  control  over  the 
goods,  at  least  until  he  has  exchanged  the  receipt 
for  the  bill  of  lading."  In  a  case  where  the  master 
of  a  vessel  gave  written  receipts  to  the  owner  of 
goods  delivered  on  board,  and  on  those  receipts  being 
given  up  issued  a  bill  of  lading  in  good  faith  to  the 
party  returning  them,  who  had  obtained  them  by 
false  pretences  from  the  shipper,  it  was  held  that  the 
captain  was  not  liable  in  trover  to  the  shipper,  unless 
the  bills  of  lading  were  surrendered,  or  he  was  fully 
indemnified  against  all  damages  consequent  upon  the 
delay  necessary  to  unload  them,  and  all  the  expenses 
of  loading  and  unloading  them  were  paid.^ 

In  one  case  where  the  plaintiff  Lutscher,  who 
carried  on  business  in  London  under  the  firm  of 
Lutscher  and  Co.,  made  an  arrangement  with  Levy, 

1  6  Taunt.  435;  see  also  Schuster  u.  M'Kellar,  26  L.  J.  Q.  B.  281; 
Thompson  ».  Trail,  2  Car.  &  P,  334;  Buck  v.  Hatfield,  5  B.  & 
Aid.  632. 

»  Parsons  on  Sh.,  vol.  1,  p.  179  n. 
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of  Oran,  to  supply  him  with  funds  in  order  to  enable 
him  to  make  purchases  which  were  to  be  consigned 
to  the  house  of  Lutscher  and  Co.,  in  London.  Messrs. 
Lutscher  and  Co.  were  to  dispose  of  such  consign- 
ments, and  to  recoup  themselves  out  of  the  sale  in 
respect  of  the  advances  made  by  them.  It  appeared 
that  in  respect  of  a  particular  cargo  of  palm  leaves, 
about  250  tons,  Messrs.  Lutscher  having  entered  into 
a  contract  for  the  sale  of  these  palm  leaves  to  the 
Tovil  Paper  Company,  the  company  chartered  a  ship 
to  take  on  board  the  cargo  at  Oran,  and  this  was 
accordingly  done,  the  bill  of  lading  being^  made  out 
in  the  name  of  Levy.  The  day  after  the  cargo  was 
shipped,  Levy  stopped  payment,  and  his  affairs  were 
taken  in  hand  by  certain  liquidators  appointed  by 
creditors  in  Oran.  The  palm  leaves  arrived  in  Lon- 
don in  due  course,  and  were  claimed  on  the  part  of 
Messrs.  Lutscher.  The  liquidators,  however,  having 
obtained  possession  of  the  bill  of  lading,  forwarded 
it  to  the  Comptoir  d'Escompte,  with  instructions  not 
to  part  with  it  unless  the  amount  of  the  value  of  the 
palm  leaves  was  paid.  It  was  contended  on  the  part 
of  Lutscher  that,  having  paid  the  amount  to  enable 
Levy  to  purchase  the  palm  leaves,  he  could  not  be  called 
upon  to  pay  it  again.  As,  however,  the  Comptoir 
d'Escompte  declined  to  hand  over  the  bill  of  lading 
unless  they  received  the  amount  claimed,  this  was 
paid  under  protest,  and  an  action  commenced  on  the 
part  of  Messrs.  Lutscher  to  enforce  repayment.  To  "" 
this     statement    the     defendants^    the    Comptoir 
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d'Escompte,  demurred.  The  matter  was  argued  at 
considerable  length,  and  the  Court  unanimously  gave 
judgment  in  favour  of  the  plaintiff,  holding  that  the 
arrangement  w^s  such  as  would  in  equity  amount  to 
an  agreement  of  hypothecation  ;  and  that,  therefore, 
the  liquidators  at  Oran  would  have  no  better  title  to 
the  bill  of  lading  than  Levy  himself  would  have  had, 
and  that  Levy  would  undoubtedly  have  been  com- 
pelled under  the  arrangement  to  forward  the  bill  of 
lading  to  Messrs.  Lutscher  in  London.* 
Master's  The  master  of  a  ship  should  be  careful  what  he 
copy  of  signs,  and  insist  on  retaining  one  copy  of  the  bills  of 
lading.  lading  in  order  to  understand  what  his  contract  is, 
and  also  to  compare  with  the  one  given  up  on 
delivery.  Unless  it  is  expressly  stipulated  by  the 
charter-party  •  that  the  shipper,  or  charterer,  should 
hand  to  the  shipowner  or  his  captain,  copies  of  the  bill 
or  bills  of  lading  for  the  separate  parts  of  the  cargo; 
or  this  duty  is  incorporated^  in  it  by  mercantile 
usage;  or  arises  from  the  peculiar  circumstances 
of  any  particular  case,  the  furnishing  to  the  captain 
for  ship's  use,  of  a  copy  of  the  bill,  or  each  of  the 
bills  of  lading,  signed  by  him,  should  be  specially 
stipulated  for  in  order  to  prevent  any  doubts 
being  raised  as  to  his  right. 
Effect  of        It  is  an  almost  invariable  practice  and  usage  that 

master, 

who  is  also 

charterer,       ^  Lutscher  t?.  Comptoir  d'Escompte    de  Paris,  3  Asp.  Mar.  Law 

Kf       ^^-  (^-  S-)  209. 

lading.  *  Dutton  ».  Powles,  30  L.  J.  Q.  B.  169  ;  s.  c.  31  L.  J.  Q.  B.  191 ; 

•ndS  Jur.  N.  S.  970. 
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the  owners  of  a  ship,  although  they  let  it  out  upon 
freight  to  a  charterer,  do  themselves  appoint  a  captain 
and  the  crew,  the  chartering  of  the  ship  not  being  so 
much  the  chartering  of  the  hull,  as  of  the  ship  in  a 
state  fit  for  the  purpose  of  mercantile  adventure. 
Therefore  the  chartering  of  a  ship  in  any  particular 
case  to  the  master  does  not  create  any  more  respon- 
sibility in  the  owner  to  the  shippers  of  goods,  where 
such  fact  is  made  known  to  them,  than  if  the  ship 
were  freighted  to  an  entire  stranger.  The  master  by 
the  terms  of  the  charter-party  is  constituted,  as 
between  him  and  the  shippers,  owner  of  the  vessel,  and 
contracts  with  them  not  as  the  agent  of  the  owner, 
but  on  his  own  account ;  and  therefore  he,  and  not  the 
owner,  is  liable  to  the  shippers  for  the  non-delivery 
of  their  goods  pursuant  to  the  bills  of  lading. 

By  the  charter-party  in  Newberry  i;.  Colvin/  which 
case  was  carried  to  the  House  of  Lords,  the  owner 
covenanted  with  Betham  that  he  should  be  master, 
that  the  owner  should  be  allowed  to  put  on  board 
100  tons  of  iron  for  the  outward  voyage,  and  that 
the  ship  **  should  be  put  and  continued  in  the  service  " 
of  Betham  for  twelve  months,  with  power  to  load 
such  goods  as  he  thought  fit,  and  to  trade  to  and 
from  certain  specified  ports ;  the  owner  to  man  the 
ship  and  to  provide  stores  and  necessaries  for  the  ship 
and  crew  during  that  period.  Betham,  on  his  part, 
accepted  the  appointment  as  master,  and  covenanted 
to  accept,  receive,  and  take  the  said  ship  into  his 

*  7  Bing.  190  ;  see  also  Schuster  t?.  M'Kellar,  26  L.  J.  Q.  B.  286. 
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service  for  twelvemonths  certain,  and  to  pay  freight 
for  the  use  and  hire  of  the  ship  at  the  rate  of  255. 
per  registered  ton  per  month;  and  it  was  further 
agreed  between  them,  that  an  agent  of  the  owner 
should  continue  on  board,  with  power,  in  certain 
events,  to  displace  Betham  as  master,  and  to  appoint 
another  in  his  stead.  It  was  held  that  by  this  con- 
tract the  charterer,  Betham,  was  constituted  owner 
pro  tempore,  and  that  the  owner  of  the  ship  was  not 
liable  upon  a  bill  of  lading  for  non-delivery  of  the 
goods  therein  specified. 
Master  After  the  master  has  signed  one  set  of  bills  of 

legally  lading  for  goods  which  he  has  received  on  board,  he  is 
bSs  of**  functus  officio,  and  has  no  authority  to  sign  another, 
kdhig^for  aiid  a  different  set  of  bills  of  lading  for  the  same 
g^dT"^  goods  (all  such  further  bills  of  lading  being  void) 
except  upon  delivery  of  the  former  set  of  bills  or 
upon  the  offer  of  a  suflBcient  indemnity/ 

If  the  master  sign  a  second  set  of  bills,  without  the 
first  set  having  been  given  up,  and  then  deliver  the 
goods  to  theholder  of  the  second  set,  the  holder  of  the 
first  set,  which  are  the  genuine  and  valid  bills,  may 
recover  the  value  of  the  goods  from  the  shipowners. 
If  the  master  has  received  goods  on  board  at  an 
agreed  rate  of  freight,  and  signed  bills  of  lading  for 
the  same  at  such  freight,  he  has  nd  authority  to  sub- 
stitute for  such  bills  other  bills  at  a  less  freight.' 
Where  a  master  is  guilty  of  carelessness  in  signing 

1  Tindall  v.  Taylor,  4  El.  &  Bl.  219. 

•  Pearson  r.  GK)schen,  33  L.  J.  0.  P.  265. 
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a  second  set  of  bills  of  lading,  without  ascertaining 
that  the  first  set  were  not  in  existence  at  the  time 
he  signed  the  second  set,  his  principal,  that  is,  the 
owner,  is  liable  for  his  acts.  This  was  the  principle 
laid  down  in  the  case  of  Hubbersty  and  another 
V.  Ward,*  where  Ward  the  owner  agreed  with 
Marcher  and  Co.,  the  shippers,  to  take  on  board  a 
cargo  of  wheat  deliverable  to  K.  F.  at  Antwerp ;  S. 
the  master  took  on  board  229^  quarters  and  signed 
a  bill  of  lading  for  that  quantity,  dated  3rd  April, 
as  shipped  by  Marcher  and  Co.,  deliverable  to  K.  F. 
at  Antwerp.  On  the  13th,  75  more  quarters  were 
shipped,  and  on  the  same  day  S-  signed  another  bill 
of  lading  for  that  amount  to  P.,  the  owner  thereof, 
deliverable  at  Antwerp  to  order.  70  more  quarters 
being  taken  on  board,  S.  signed  on  the  16th  another 
bill  of  lading  to  P.  similar  to  the  first.  Of  these  two 
last  bills,  one  only  of  each  set  was  signed  and  in 
existence.  The  plaintiffs,  Hubbersty  and  another, 
having,  between  the  13th  and  17th,  advanced  money 
to  P.  on  the  two  parcels  of  75  and  70  quarters, 
the  latter  indorsed  to  them  the  two  bills  of  lading. 
After  the  cargo  was  shipped,  S.  was  requested  by 
Marcher  and  Co.  to  sign  a  second  bill  of  lading 
for  145  quarters,  being  the  amount  of  the  two  latter 
parcels  of  75  and  70  quarters.  This  he  at  first 
refused  to  do,  alleging  that  in  such  case  he  should  be 
signing  for  more  wheat  than  he  had  received  on 
board.     Ultimately,  however,  in  the  presence  and  at 

»  22  L.  J.  Ex.  113. 
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the  request  of  P.  and  upon  the  latter  appearing  to 
tear  in  pieces  the  bill  of  lading  for  75  quarters,  S. 
signed  the  bill  of  lading  for  145  quarters  as  shipped 
by  Marcher  and  Co.,  deliverable  at  Antwerp  to  K. 
At  the  hearing  S.  denied  his  signature  to  the  bill 
of  lading  for  70  quarters,  and  the  defendant  Ward 
suggested  that  P.  had  forged  it.  On  arrival  at 
Antwerp  the  cargo  was  delivered  to  K.  F.  by  virtue 
of  the  two  bills  of  lading  for  229^  and  145  quarters. 
After  delivery  the  plaintiflF's  clerk  at  Antwerp 
demanded  possession  of  145  quarters  by  virtue  of  the 
two  bills  of  lading  for  75  and  70  quarters,  but  was 
informed  by  S,  that  it  had  been  already  delivered 
toK.F. 

The  Court  held  on  the  finding  of  the  jury  that  the 

bills  of  lading  for  75  and  70  quarters  were  genuine  ; 

that  the  action  having  been   brought   against   the 

owner    for    damages    for    non-delivery    of    goods 

deliverable  under  bills  of  lading  which  had  clearly 

a  priority   of    claim,   the  plaintiffs    were   entitled 

to  recover,  as  the  master's  power  was  exhausted  by 

signing  the  first  bills  of  lading  for  goods  which  he 

had  on  board. 

Master  In  many  ports  the  masters  of  vessels  are  compelled, 

legally       from  the  pressure  which  is  put  upon  them  by  mer- 

oAading    chants  and  shippers,  to  sign  bills  of  lading  for  goods 

nJt  on°^^    not  only  before  they  are  received  on  board,  but  in 

board.       many  cases  before  they  are  purchased  or  warehoused, 

and  the  holders   of  these   bills   of  lading  procure 

advances  on  thera,  and  succeed  in  obtaining  fire  and 
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other  insurance  policies  on  the  goods  enumerated, 
though  as  a  matter  of  fact  not  one  of  the  articles  is 
either  bought  or  shipped. 

It  is  customary  to  deliver  goods  in  docks  on 
account  of  shipowners,  and  it  is  a  common  practice 
for  bills  of  lading  to  be  signed  on  production  of  the 
dock  company's  receipts. 

As  the  master  is  not  the  shipowner's  agent  to  sign 
bills  of  lading  for  goods  which  he  has  not  received, 
the  shipowner  will  not  be  liable  even  to  a  holder  of 
the  bill  oflading  for  valuable  consideration,  and  with- 
out notice,  for  any  loss  or  damage  to  goods  which 
have  not  been  either  actually  or  impliedly  received 
by  the  master  or  his  servants,  though  bills  of  lading 
may  have  been  signed  for  them :  but  they  are  bound  by 
the  bill*  of  lading,  although  the  goods  were  never  on 
board,  if  they  were  delivered  to  the  servants  of  the 
shipowners  on  the  quay  alongside,  and  the  master 
chose  to  sign  the  bill  of  lading  for  them.i  The 
master  may  be  proceeded  against,  either  civilly  or 
criminally,  according  to  the  circumstances  of  the 
case,  for  signing  bills  of  lading  for  goods  which  have 
not  been  shipped  or  received  on  board. 

Jervis,  0.  J.,  in  the  case  of  Grant  v.  Norway,^  said, 
**Thi3  is  a  case  which  presjButs  a  question  of  consider- 
able importance,  both  to  those  who  take  bills  oflading 

*  McLean  ».  Fleming,  Law  R.  2  H.  L.  128 ;  Bryane  v.  Nix,  4  Mee.. 
&  W.  776 ;  8  L.  J.  Ex.  137 ;  British  Columbia  Mill  Co.  v,  Nettlcship,. 
Law  R.  3  C.  P.  499. 

•  20  L.  J.  C.  P.  93. 
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on  the  faith  of  their  representing  property,  which 
passes  by  the  transfer  of  them,  and  to  the  shipowner, 
who  is  attempted  to  be  bound  by  all  bills  of  lading 
that  a  captain  may  think  proper  to  sign.     The  point 
is  whether  the  master  of  a  ship,  signing  a  bill  of 
lading  for  goods  which  have  never  been  shipped,  is 
to  be  considered  as  the  agent  of  the  owner  in  that 
behalf,  so  as  to  make  the  latter  responsible.     The 
authority  of  a  master  of  a  ship  is  large,  and  extends  to 
all  acts  that  are  usual  and  necessary  for  the  use  and 
management  of  the  vessel,  b^t  it  is  subject  to  several 
well-known  limitations.     He  may  make  contracts  to 
carry  goods  on   freight,  but  cannot  bind  the  owner 
to  carry  freight  free ;  so,  with  regard  to  goods  put 
on  board,  he  may  sign  the  bill  of  lading  aud  acknow- 
ledge the  nature,  quality  and  condition  of  the  goods .r 
Constant  usage  shows  that  the  master  has  this  general 
authority ;  and  if  a  more  limited  authority  is  given, 
the  party  not  informed  of  it  is  not  affected  by  siiCh 
limitation.    Is  it  then  usual,  in  the  management  of  a 
ship  carrying  goods  on  freight,  for  the  master  to  give 
a  bill  of  lading  for  goods  not  put  on  board  ?    All 
parties  concerned  have  a  right  to  assume  that  the 
agent  has  authority  to  do  all  that  is  necessary ;  biat 
the  very  nature  of  the  bill  of  lading  shows  that   it 
ought  not  to  be  signed  till  the  goods  are  on  board,* 
for  it  begins  by   describing  them    as     'shipped.' 
There  is  no  ground  on  which  a  party  taking  a  bill  of 
lading  by  indorsement  could  be  justified  in  assuming 
he  had    authority  to    sign  such  bills,  whether  the 
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goods  were  put  on  board   or  not.    If  then,  from 

0 

usage  and  the  general  practice  of  ship-masters,  it  is 
generally  known  that  the  master  derives  no  such 
authority  from  his  position  as  master,  the  case  must 
be  considered  as  if  the  party  taking  the  bills  of 
lading  had  notice  of  the  express  limitation  of 
authority,  and  in  that  case  undoubtedly  he  could 
not  claim  to  bind  the  owner  by  the  bill  of  lading 
signed  when  the  goods  therein  mentioned  were  not 
on  board.'' 

Illustration  (6)  of  section  238  of  the  Indian 
Contract  Act  IX.  of  1872,  which  was  founded  on  the 
above  case,  is  as  follows : — 

"  {b)  A,  the  Captain  of  B's  ship,  signs  bills  of 
lading  without  having  received  oli  board  the  goods 
mentioned  therein.  The  bills  of  lading  are  void  as 
between  B  and  the  pretended  consignor." 

Detention  by  a  merchant  or  shipper  through  not  shipper*. 

.  .  .  .  liability  in 

presenting  bills  of  lading,  entitles  a  shipowner  to  not  pre- 
claim  compensation  for  the  enforced  delay.  bins  of 

If  a  ship  can  be  detained  without  any  great  peril  eignatare. 
or  inconvenience  for  a  short  time,  the  master  may 
wait  and  sign  the  bills  of  lading  ;  when,  however,  a 
ship  is  loaded  and  ready  for  sea,  any  unreasonable  or 
inexcusable  delay,  that  is,  a  wilful  and  unnecessary 
waste  of  time,  is. deemed  to  be  a  deviation,  and  may 
avoid  a  policy  of  insurance  on  ship  and  cargo. ^ 

There  is  nothing  final  or  irrevocable  in  the  nature  when  bin 

of  a  bill  of  lading.     The  owner  of  the  goods  may  is  revoca- 
ble. 

*  Arnould  on  M.  I.,  vol.  1,  439. 
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change  his  purpose  at  any  time  before  the  delivery 
of  the  goods  themselves,  or  of  the  bill  of  lading,  to 
the  party  named  in  it,  and  may  order  the  goods  to  be 
delivered  to  some  other  than  the  person  named 
in  it.*  But  a  consignor,  who  has  laden  goods 
on  a  general  ship,  cannot  insist  on  having  them 
re-landed  and  delivered  to  him,  without  paying  the  ' 
freight  which  might  become  due  for  the  carriage 
of  them,  and  indemnifying  the  master  against  the 
consequences  of  any  bill  of  lading  which  has  been 
signed  by  him.* 

When  goods  are  laden  to  be  carried  on  a  particular 
voyage,  there  is  a  contract  that  the  master  shall 
carry  them  in  the  ship,  upon  that  voyage,  for  freight, 
and  the  general  rule  is,  that  a  contract  once  made 
cannot  be  dissolved,  except  with  the  consent 
of  both  the  contracting  parties.  By  the  usage 
of  trade,  the  consignor,  if  he  re-detoands  such 
goods  in  a  reasonable  time  before  the  ship  sails,  is 
entitled  to  have  them  delivered  back  to  him,  on  his 
paying  the  freight  that  might  become  due  for  their 
carriage,  and  on  indemnifying  the  master  against  the 
consequences  of  any  bill  of  lading  signed  for  them. 
A  master  who  has  signed  bills  of  lading,  cannot  with 
prudence  deliver  back  such  goods  to  the  consignor, 
without  having  all  the  parts  of  the  bill  of  lading 
delivered  up  to  him,  for  if  any  one  part  has  been 

1  Mitcliel  V.  Ede,  11  Ad.  &  E.  888. 

«  Tindall  v.  Taylor,  4  El.  &  Bl.  227  ;  24  L.  J.  Q.  B.  12  ;  Thompson 
I?.  Trail,  2  Car.  &  P.  3ai. 
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transmitted  to  a  third  person,  such  third  person  may 
have  acquired  an  interest  in  such  goods. 

Where  goods  have  been  taken  on  board  a  general 
ship  to  be  conveyed  on  freight,  and  bills  of  lading 
have  been  signed  by  the  master,  making  them 
deliverable  to  a  consignee  at  the  port  of  destination, 
and  one  of  such  bills  has  been  transmitted  by  the 
master  to  the  consignee,  it  is  quite  clear  that  the 
consignor  has  no  right  to  the  delivery  of  the  goods 
in  the  port  of  outfit  on  merely  demanding  them. 

In  some  cases,  where  by  the  terms  of  the  charter- 
party  the  shipowners  and  the  master  have  no  lien 
on  the  goods  put  on  board,  and  where  no  bill  of 
lading  has  been  transferred,  the  charterer  has  a 
right  to-  take  the  goods  out  of  the  ship  before  she 
leaves^the  loading  port,  if  circumstances  render  it 
expedient  to  do  so.  In  such  cases,  where  the  master 
has  no  lien,  he  would  be  liable  if  he  refused  to  give 
up  the  goods  when  demanded. 

Where  goods  are  re-landed,  the  owner  of  the 
goods  should  pay  all  expenses  incidental  to  such 
re-landing.^ 

Although  the  goods  have  been  shipped  in  a 
general  ship,  and  although  the  master  has  signed, 
at  consignor's  request,  a  bill  of  lading  for  them  for 
delivery  to  the  consignee,  or  a  bill  of  lading  for 
delivery  to  consignor's  order,  which  the  consignor 
has  endorsed  in  blank;  still  until  the  goods  are, 
or  the  bill  of  lading  which  represents  them  is  by  his 

»  Tindall  v.  Taylor,  4  El.  &  Bl.  227 ;  24  L.  J.  Q.  B.  12. 
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authority,  actually  delivered  to  the  consignee,  or  his 

agent,  with  the  intention  of  vesting  the  property  in 

the  consignee,  the  consignor  may  revoke  the  bill  of 

lading  or  vary  it,  or  change  his  purpose,  or  attach 

conditions  to  it. » 

Goods  If  goods  are  by  mistake  forwarded  to  and  shipped 

bymistake  ou  board  a  vesscl  not  named  in  the  bill  of  lading  and 

vesseLand  are  Subsequently  lost,  the  consignee  will  havono  lien 

on  the  vessel  wherein  the  bill  of  lading  represents 

the  goods  to  have  been  shipped ;   a  bill  of  lading 

being  merely  an  acknowledgment  and  primd  facie 

evidence  of  the  receipt  of  goods,  not  conclusive,  but 

open  to   contradiction  by  parol  testimony.     Thus, 

where  a  bill  of  lading  was  given  for  goods  shipped  on 

board  the  "  Lady  Franklin,"  but  those  goods  were 

actually  shipped  on  board  another  vessel  which  was 

lost;  the  bill  was  given  by  a  common  agent  under 

mistake,  but  the  ships  did  not  belong  to  the  same 

owner;  it  was  held  that  the  consignee  had  no  lien 

against  the  "  Lady  Franklin,"  as  there  was  no  cargo 

to  which  the  ship  could  be  bound,  and  there  was  no 

contract  for  the  performance  of  which  the  ship  could 

stand  as  security.^ 

An  intend-       Every   shipper  is  bound  by  the  contents  of  a 

peris  not    chartcr-party  of  which  he  has  notice  ;  and  he  cannot 

inquire      complaiu  of  waut  of  such  notice  where  it  is  the  result 

whether 
the  ship  is 

chartered.       i  Qumey  v.  Behrend,  3  El.  &"  Bl.   622 ;  23  L.  J.   Q.  B.   265 ; 
Brandt  V.  Bowlby,  2  3.  &  Ad.  932. 

■  United  States  District  Court  in  Admiralty,  3  Asp.  Mar.  Law 
Ca.  361.    See  also  Freeman  c.  Buckingham,  18  How.  192. 
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of  his  own  laches  in  not  applying  for  bills  of  lading 
within  a  reasonable  time.     It  is  the  duty   of  the 
master  to  give  notice  of  the   charter-party  at  the 
time  of  signing  the  bill  of  lading,  and  the  master 
is  justified  in  refusing  to  sign  bills  of  lading  otherwise 
than  in  accordance  with  the  charter-party.     Until 
the  shipper  is  either  set  upon  inquiry,  or  has  notice 
of  a  charter-party,  he  may,  immediately  on  receiving 
such  information  or  notice,  refuse  to  accept  bills  of 
lading,  or  to  be  bound  by  a  contract  having  reference 
to  the  charter-party,  and  is  entitled  to  have  his  goods 
returned  to  him  free  of  any  claim  by  the  owners, 
if  the  master  refuses  to  sign  bills  of  lading  except 
subject  to  a  charter-party  containing  objectionable 
provisions. 

In  a  case  where  a  Norwegian  vessel  was  advertised 
as  a  general  ship,  by  Messrs.  C.  and  Co.,  an  English 
firm,  described  in  the  advertisement  as  brokers,  the 
plaintiffs  entered  into  an  agreement  with  Messrs.  0. 
and  Co.  for  the  carriage  of  certain  goods  at  a  stipu- 
lated rate  of  freight,  and  placed  the  goods  on  board 
before  they  had  notice  of  any  charter-party  affecting 
the  ship.  It  afterwards  proved  that  Messrs.  C.  and 
Co.  were  charterers  of  the  vessel  under  a  charter- 
party,  which  provided  that  the  owner  should  have  a 
lien  for  freight,  dead  freight,  and  demurrage.  The 
captain  refused  to  sign  bills  of  lading,  except  subject 
to  the  charter-party,  or  to  return  the  goods  to  the 
plaintiffs.     It  was  held,  that  the  owners  of  the  ship 

were  not  entitled  to  retain  the  goods  in  satisfaction 
5 
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of  their  claims  under  the  charter-party,  and  that  the 

plaintiffs  were  entitled  to  have  the  goods  delivered 

to  them  free  from  any  claim  by  the  owners.* 

Owner's         ^  person  who  ships  goods  on  board  a  vessel  and 

when  ship  is  unawaro  that  she  has  been  chartered,  is  warranted 

is  charter-    ,  ,  ,  ,  .  i» 

•d.  in  assuming  that  the  master  is  acting  by  virtue  of 

his  ordinary  authority,  and,  therefore,  for  the  ship- 
owners in  signing  bills  of  lading.     It  may  be  that  as 
between  the  shipowners,  the  master,  and  the  char- 
terer, the  authority  of  the  master  is  to  sign  bills  of 
lading  on  behalf  of  the  charterer  only,  and  not  on 
behalf  of  the  shipowner.     But  this  altered  state  of 
the  master's  authority  will  not  relieve  the  owner  from 
liability,  as  the  master  still  continues  to  be  the  ser- 
vant of  the  owner,  and  as  such  is  clothed  with  a 
character  to  which  the  authority  to  bind  such  owner  by 
signing  bills  of  lading  attaches  by  virtue  of  his  oflBce. 
Until  the  fact  that  such  authority  of  the  master 
has  been  put  an  end  to  is  brought  to  the  knowledge 
of  a  shipper  of  goods-,  the  latter  has  a  right  to  look 
to  the  shipowner  as  the  principal,  with  whom  the 
contract  is  made.^ 

So,  when  a  master  puts  up  a  ship  as  a  general 
ship  and  the  shippers  have  no  knowledge  of  the 
existence  of  a  charter-party,  the  contract  in  the  bill 
of  lading  is  between  the  shippers  and  the  shipowner, 
and  not  between  the  shippers  and  the  charterers ; 

*  Peek  V,  Lar  s  en,  Law  E.  12,  Eq.  378. 

■  Sfc.  Cloud  B.  &  L.  4, 15;  1  Asp.  Mar.  Law  Ca.  309;  Sandeman 
•.  Scurr,  Law  R.  2  Q.  B.  98. 
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for,  having  delivered  their  goods  to  be  carried  in 
ignorance  of  the  vessel  being  chartered,  and  having 
dealt  with  the  master  as  clothed  with  the  ordinary 
authority  of  a  master  to  receive  goods  and  give  bills 
of  lading  on  behalf  of  his  owners  j  they  are  entitled  to 
look  to  the  owners  as  responsible  for  the  safe  carriage 
of  the  goods. 

Thus,  where  wine  was  shipped  on  board  at  Oporto, 
and  bills  of  lading  were  signed  by  the  master  in  the 
common  form  without  reference  to  the  charter-party,^ 
and  on  the  arrival  of  the  vessel  at  London  it  was 
found  that  the  wine  had  leaked  from  improper  stow- 
age. In  an  action  against  the  owners  for  the  loss,  it 
was  held  that  the  shipper  was  entitled  to  look  to 
the  owners  as  responsible  for  the  safe  carriage  of  the 
wine,  inasmuch  as  he  had  delivered  it  to  be  carried 
in  the  ship  in  ignorance  that  she  was  chartered.  ^ 

So  where  1,000  barrels  of  oilcake  were  shipped  on 
board  the  **  Figlia  Maggiore  "  at  New  York,  the  vessel 
being  at  the  time  under  a  charter-party  of  which  the 
shippers  were  ignorant,  the  master  having  put  up 
the  ship  as  a  general  ship.  In  an  action  by  the  as- 
signees of  the  bills  of  lading  against  the  shipowner 
for  damage  suflTered  by  the  oilcake  on  the  voyage, 
in  consequence  of  its  having  been  stowed  with  hogs« 
heads  of  tobacco,  it  was  held  that  the  owner  was 
rightly  sued.* 

^  Sandeman  o.   Scnrr,  Law  B.  2  Q.  B.  98 ;  Hayn  Eoman  &  Co. 
».  Calliford,  47  L.  J.  Q.  B.  765. 
*  The  Figlia  Maggiore,  Law  B.  2  Adm.  lia;  3  Asp.  Mar.  Law  Ca.  97. 


36  0  WNJSR'S  LIABILITF  WHEN  SHIP  IS  CHARTERED. 

• 

The  question  of  the  liability  of  a  shipowner  to  the 
consignee  of  a  bill  of  lading  for  damages  for  breach 
of  contract  in  refusing  to  deliver  goods  upon  payment 
of  the  freight,  the  same  having  been  shipped  in  a 
general  ship  in  ignorance  of  the  charter-party,  came 
before  the  court  under  peculiar  circumstances,  in  the 
case  of  the  "Patria,"^  which  sailed  under  the  flag 
of  the  North  German  Confederation,  and  was  charter- 
ed by  a  German  firm  to  sail  from  America  to  a  port 
on  the  continent,  between  Havre  and  Hamburg  and 
Bordeaux  inclusive,  or  a  port  of  Great  Britain. 
The  charter-party  was  in  the  German  language, 
and  provided  that  the  master  should  not  be  respon- 
sible for  dangers  of  the  seas,  and  for  events  caused  by 
high  powers,  or  any  other  event  of  navigation  ; 
the  vessel  was  loaded  on  the  west  coast  of  Central 
America  with  a  general  cargo  for  Hamburg,  part  of 
which  consisted  of  coflfee  shipped  by  a  foreign  firm. 
This  coffee  was  stowed  near  the  bottom  of  the  hold, 
and  goods  consigned  to  other  consignees  were  stow- 
ed above  it.  The  master  signed  bills  of  lading  for 
this  coffee  in  English,  without  reference  to  the  char- 
ter-party, to  be  delivered  at  Hamburg  (the  dangers 
of  the  seas  only  excepted)  to  the  plaintiffs  or  as- 
signs. The  plaintiffs  were  merchants  in  London, 
and  at  the  time  of  the  shipment,  neither  they  nor 
the  shippers  had  notice  of  the  charter-party.  On 
the  voyage,   owing     to  the    master's    severe    ill- 

1  Law  R.  3  Adm.  436 ;  41  L.  J.  Adm.  23.     Sec  also  the  Babia  B.  <fc 
L.  62  >  Lloyd  r.  Guibert,  Law  R.  1  Q.  B,  115. 


LIABILITY  OF  PARTIES  SIGNING  BILLS  OF  LADING.  37 

ness  the  vessel  put  into  Falmouth,  and  remained 
there,  war  having  broken  out  between  Germany 
and  France,  owing  to  which  German  ships  could  not 
sail  in  safety :  the  plaintiffs  acquiesced  in  the  ship 
remaining  there  during,  but  not  after,  the  blockade  of 
Hamburg,  and  offered  to  take  delivery  of  the  cargo 
consigned  to  them  at  Falmouth  and  to  pay  full 
freight,  and  after  the  raising  of  the  blockade  of 
Hamburg  again  offered  to  take  delivery  either  at 
Falmouth  or  at  Hamburg  on  the  same  terms.  This 
was  refused,  and  the  Court  held  that  the  contract 
contained  in  the  bill  of  lading  was  not  affected  by 
the  terms  of  the  charter-party,  and  that  the  vessel 
was  liable  for  any  breach  of  the  terms  of  the  bill  of 
lading,  and  that  whether  the  rights  of  the  parties 
with  reference  to  the  delivery  of  the  coffee  at  Fal- 
mouth, depended  upon  the  provisions  of  the  English 
law,  the  German  law,  or  the  general  maritime 
law,  the  refusal  of  those  in  charge  of  the  vessel 
to  deliver  the  goods  to  the  plaintiffs  at  Falmouth 
after  the  offer  to  pay  full  freight,  was  not  justifiable. 
If  a  person  ship  goods  on  board  a  vessel  knowing 
that  she  is  chartered,  the  consignee  of  the  goods 
can  maintain  no  action  against  the  owner  of  the  ship 
if  the  goods  be  injured  by  bad  stowage.  * 

The  person  signing  a  bill  of  lading  acknowledges  Personal 
the  receipt  of  the  goods,  and  the  same  must  be  part^7  °^ 
delivered  according  to  such  bills,  and  in  as  good  bnu^ol 

lading. 
*  Major  V.  White,  7  Car.  &  P.  41. 


38  LIABILITY  OF  PARTIES 

condition  as  they  were  received,  under  the  exception 
of  the  risks  expressed. 

The  master  being  the  agent  of  the  owners,  is 
authorized  as  such  to  enter  into  contracts  for  the 
conveyance  of  goods,  and  is  persoaally  liable,  as 
well  as  the  owners,  for  breach  of  all  such  contracts 
entered  into  by  him  regularly,  within  the  SQope  of 
his  general  authority. 

The  master's  liability  is  founded  on  the  same  con- 
sideration as  that  of  an  ordinary  agent.  ^  But  for 
the  purposes  of  commerce,  it  is  convenient  that  both 
master  and  owner  should  be  liable  to  be  sued  for  any 
breach  of  the  contract,  and  it  is  the  only  case  in  which 
the  law  gives  a  special  privilege  of  suing  either  the. 
master  or  the  owner;  this  is  based  on  the  considera- 
tion of  the  difficulty  which  parties  might  experience 
in  ascertaining  and  proceeding  against  the  shipowners,, 
and  will  equally  apply  to  cases  where  the  master,, 
or  party  signing  the  bill  af  lading,  is  the  agent  of  the 
charterer,  and  although  the  merchant  may  elect  ta 
sue  the  ownei's,  the  latter  will  have  their  remedy 
against  the  master  to  make  good  the  damages  which 
they  may  be  compelled  to  pay,  if  the  loss  of  or 
damage  to  the  cargo  arose  from  the  negligence  or 
misconduct  of  the  master . 

So,  if  the  master  fails  to  make  delivery  of  goods 
in  accordance  with  the  bill  of  lading,  an  action 
will  lie  against  him  personally  by  the  consignee, 
and  upon  judgment  being  obtained  against  him,  his 

*  Rich  ».  Ooe,  Cowp.  693. 
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property  can  be  taken  in  execution,  or  his  per* 
son  arrested,  and  where  the  consignee  has  thus 
elected,  he  cannot  proceed  against  the  owners, 
even  though  his  decree  agaiast  the  master  is 
unsatisfied. 

The  shipowners  may  be  liable  to  indemnify  the 
master,  in  respect  of  his  costs  or  his  imprisonment, 
but  they  are  liable  to  him  or  his  estate  in  respect  of 
the  damages  recovered  against  him,  and  proceedings 
can  be  instituted  against  them  by  the  master  as  soon 
as  judgment  is" obtained  against  him,  and  before  any 
payment  by,  or  issue  of  any  execution  against,  him.* 
But  if  an  action  is  brought  against  the  master  and 
discontinued,  this  will  not  prevent,  or  bar,  a  similar 
action  being  brought  against  the  owner  in  respect 
of  the  same  cause  of  action.^ 

A  person  contracting  as  agent  will  be  personally 
liable,  whether  he  is  known  to  be  an  agent  or  not, 
in  all  cases  where  he  makes  the  contract  in  his  own 
name,  or  voluntarily  incurs  a  personal  responsibility 
either  expressed  or  implied.'  Therefore  where  par- 
ties  other  than  the  master  have  signed  the  bill 
of  lading,  they  become  as  agents  direct  personal 
parties  to  the  contract,  and  their  liability  is  precisely 
the  same  as  that  of  the  master,  and  upon  a  just 

»  Priestley  v,  Fernie,  11  Jur.  813  ;  34  L.  J.  Ex.  173 ;  13  L.  T.  K 
S.208. 

■  Morgan  v.  Couchman,  23  L.  J.  C.  P.  36 ;  14  C.  B.  100;  Bofc- 
tomley  r.  Nuttall,  28  L.  J.  C.  P.  110  ;  Curtis  ».  Williamson,  44  L.  J, 
Q.  B.  30. 

»  Williamson  r.  Barton,  31 L.  J.  Ex.  170- 
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interpretation  of  their  contracts  such  a  responsibility 
is  naturally,  if  not  necessarily,  implied.  ^ 

Thus  where  a  bill  of  lading  had  been  signed  by 
the  charterers  of  the  ship,  not  on  their  own  behalf,  but 
as  agents  for  the  shipowner,  and  with  his  authority, 
the  shipowner  was  held  liable  thereon  to  the  owner  of. 
goods  shipped  under  such  bill  of  lading,  for  damage 
by  negligent  stowage,  such  damage  not  being  one  of 
the  excepted  risks  mentioned  in  the  bill  of  lading.^ 

So  where  a  charter-party  was  entered  into  between 
W.  P.  of  the  ship  ''  Celerity,"  and  G.  W.  W.,  agent 
for  B.  W.  and  Son,  and  the  same  was  signed  by 
G.  W.  W.  in  his  own  name :  in  an  action  brought  on 
the  contract  against  G.  W.  W.,  the  court  was  of 
opinion  that  he  was  personally  liable  as  charterer.' 

And  where  it  was  agreed  between  Messrs.  J,  and 
R.  Wilson  of  Liverpool,  owners  of  the  ship  "  Jessica," 
and  J.  S.  Cooke  of  London,  on  behalf  of  the  Geelong 
and  Melbourne  Railway  Company,  that  the  said 
ship,  &c.  &c.,  and  the  charter-party  was  signed  by 
J.  S.  Cooke  in  his  own  name,  it  was  held  he  could 
sue,  and  was  liable  to  be  sued  personally  on  the 
contract.* 

So  where  the  defendant  signed  an  agreement  in 
his  own  name,  though  in  the  body  described  to  have 

^  Le  Fevre  r.  Lloyd,  5  Taunt.  749 ;  Lucas  v.  Groning,  7  Taunt. 
164  ;  Goupy  V.  Harden,  7  Taunt.  159  ;  Simpson  t?.  Swan,  3  Camp.  291. 
«  Hayn,  Roman  &  Co.  v.  OuUiford,  47  L.  J,  Q.  B.  755. 
«  Parker  v.  Winlo,  27  L.  J.  Q.  B.  49. 
*  Cooke  f?.  WUson,  26  L.  J.  C  P.  15. 
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been  made  by  him  for  and  on  the  part  of  A.  B.,  he 
was  held  personally  liable.^ 

These  decisions  have  proceeded  on  the  general 
rule  that  where  a  person  signs  a  contract  in  his  own 
name,  he  is  primd  facie  to  be  deemed  to  be  a  person 
contracting  personally,  ^  the  use  of  the  words  **as 
agents  for"  or  "on  behalf  of,"  though  expressed  in 
the  body  of  the  agreement,  being  insuflBcient  to 
prevent  the  liability  of  the  person  signing  as  principal 
attaching  to  him.  But  if  the  party  qualified  his 
signature  by  adding  after  it  **  agent  for,"  "  on  behalf 
of,"  **per  pro.,"  or  other  similar  words,  showing  he 
had  no  intention  of  binding  himself  as  principal,  he 
does  not  incur  any  personal  liability.' 

It  frequently  happens  that  vessels,  especially 
steamers,  are  obliged  to  sail  before  bills  of  lading  can 
be  presented  to  the  master  for  signature.  In  such 
cases  it  is  a  common  practice  for  the  master,  either 
orally  or  by  a  simple  letter,  to  authorize  some  person, 
usually  the  party  who  has  been  acting  as  agent  for 
the  ship,  to  sign  bills  of  lading  for  him  in  accordance 
with  the  mate's  receipts. 

The  vessel  leaves  the  port,  and  the  bills  of  lading 
remaining  unsigned  are  presented  to  and  signed  by 
the  parties  so  authorized,  as  follows; — 
For  the  master, 

A.  B.  or  A.  B.  and  Co. 

■ 

^  Tanner  r.  Christian,  24  L.  J.  Q.  B.  91. 
'  Thomson  v.  Davenport,  2  Sm.  L.  C.  344. 

*  Paice  V.  Walker,  Law  R.  5  Ex.  173 ;  Fairlie  v.  Fenton,  Law  R. 
5  Ex.  169. 
6 
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EfiPect  of 
bUlof 
lading  as 
eyidence. 


This  practice,  however  convenient,  does  not  neces- 
sarily make  the  shipowners  responsible  under  the 
bills  of  lading  so  signed,  and  unless  the  course  of 
dealing  had  been  such  that  the  action  of  the  master, 
and  the  signing  of  the  bills  by  the  respective  parties 
in  this  form,  showed  that  the  owners  had  expressly 
or  impliedly  sanctioned  the  same,  or  had  subse- 
quently ratified  these  acts,  the  shipper  would  have 
to  look  to  the  parties  signing  or  to  the  master  for 
any  breach  of  contract.  But  it  is  by  no  means 
uncoramofi  for  the  parties  who  have  acted  for  the 
captain  during  his  stay  in  port,  to  sign  bills  of  lading 
in  the  above  form  after  his  departure,  without  any 
express  or  implied  authority  to  do  so.  In  such  cases 
they  would  undoubtedly  be  personally  liable  under 
the  contract,  which  they  had  no  authority  to  enter 
into  either  on  behalf  of  the  owner  or  master,  neither 
of  whom  would  in  any  way  be  bound  by  their 
signatures  to  the  bill  of  lading.  ^ 

A  bill  of  lading  is  evidence  against  the  master  or 
owner  of  the  ship,  both  of  the  reception  of  the  goods 
described  in  it,  and  also  of  any  material  fact  stated 
in  the  bill  of  lading  respecting  the  quantity,  the 
quality,  the  condition,  or  any  other  element  in  the 
description  of  the  goods.^ 

Between  the  shipper  and  the  shipowners  a  bill  of 
lading  signed  by  the  master  is  primd  facie  but  not 
conclusive     evidence'     of   the   facts    stated  in  it. 

^  Parsons  on  Sh.,  vol.  I.,  186. 
*  Parsons  on  Sh.,  vol.  I.,  197. 
»  Bates  V.  Todd,  1  M.  &  Rob.  106. 
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It  is  not  the  contract,  but  only  the  evidence  of  the 
contract.!  It  stands  on  the  footing  of  a  written  receipt 
not  under  seal ;  but  as  against  an  assignee  for  value, 
the  owners  are  estopped  by  a  statement  therein  of 
the  rate  of  freight  though  merely  nominal, «  or  that 
freight  has  been  paid,  provided  such  statement,  at 
the  time  it  was  made,  did  not  exceed  the  master's 
authority.  3  It  may  be  corrected  or  contradicted 
by  evidence  of  the  real  facts.  But  the  onus  of 
proving  that  it  is  not  correct,  and  of  proving  the  real 
state  of  facts,  lies  upon  the  shipowner.* 

And  even  as  between  the  hona  fide  indorsee  or 
assignee  of  the  bill  of  lading  for  value,  and  the  ship- 
owner, the  same  rule  obtains,  and  the  bill  is  not 
conclusive  evidence  of  the  facts  stated  in  it,  but  may 
be  corrected  by  evidence  of  the  real  facts. ^  The 
indorsee  of  a  bill  of  lading  sued  the  captain  who  had 
signed  it  for  the  value  of  four  bales  not  delivered. 
The  evidence  was,  that  the  goods  were  shipped  by 
certain  persons  acting  as  agents  for  the  actual  ship- 
pers, and  that  when  the  goods  were  put  on  board 
there  was  a  dispute  with  the  mate  as  to  the  number 
of  bales  shipped.     He  made  a  memorandum  of  the 

1  Crookes  v.  AUen,  49  L.  J.  Q.  B.  203. 

•  Mercantile  and  Exchange  Bank  v.  Gladstone,  Law  R.  3  Ex.  233. 

*  Eeynolds  v.  Jex,  34  L.  J.  Q.  B.  251 ;  Pickemell  v.  Jauberry,  3  F. 
&  F.  217. 

♦  Berkley  v.  Watling,  7  Ad.  &  E.  29;  Hubbersty  v.  Ward,  22 
L.J.  Ex.  113;  Campion  v.  Colvin,  3  Bing.  N.  C.  17;  McLean  v, 
Fleming,  Law  E.  2  H.  L.  128 ;  Meyer  v.  Dresser,  16  C.  B.  N.  S.  646. 

»  Grant  r.  Norway,  20  L.  J.  C.  P.  93 ;  Jessel  v.  Bath,  Law  R.  2 
Ex.  267 ;  Howard  v.  Tucker,  1  B.  &  Ad.  712. 
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fact  but  by  mistake  put  down  in  the  bill  of  lading 
sixty-nine  bales  instead  of  sixty-five,  and  had  since 
died.  Sixty-five  bales  were  delivered.  Held  that 
there  was  evidence  to  go  to  the  jury  that  the  mis- 
representation as  to  the  amount  shipped  was  "  caused 
wholly  by  the  fraud  of  the  shipper"  within  the  terms 
of  section  3  of  18  and  19  Vic,  c.  cxi.* 

A  bill  of  lading  is  only  'prima  facie  evidence  that 
the  property  is  in  the  holder  of  the  bill.^ 

The  bill  of  lading  being  merely  an  acknowledg- 
ment by  the  master,  is  no  evidence  in  an  action  on  the 
policy  without  authentication  ;  and  even  if  authenti- 
cated by  the  master,  it  will  not  amount  to  suflScient 
proof  of  an  insurable  interest  in  the  goods,  without 
some  further  proof.' 
Bill  of  ^  ^^  ^^  lading  in  the  ordinary  form,  and  without 

iTandf  of    qualifications  being  inserted  by  the  master,  would  be 
consignee  couclusive  affaiust  him  under  section  3  of  the  Bills  of 

or  indor-  ^ 

B^e^or  Lading  Act,  but  a  bill  of  lading  containing  a  printed 
clause  **  weight,  contents,  and  value  unknown," 
with  similar  words  written  above  the  signature  of 
the  master,  in  the  hands  of  a  consignee  for  value,  is 
not  conclusive  evidencQ  against  the  master  of  the 
shipment  of  the  goods  mentioned  in  the  bill  of 
lading.* 

This  question  was   determined  for  the  first  time 

*  Valieri  v.  Boyland,  2  Asp.  Mar.  Law  Ca.  336. 
»  The  John  Bellamy,  Law  R.  3,  Adm.  129. 
»  Arnould  on  M.  I.,  vol.  2, 1314 ;  Haddow  r.  Parry,  3  Taunt.  303. 

*  Berkleys.  Watling,  7  Ad.  &  E.  29. 
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in  the  case  of  W.  Nicol  and  Co.  v.  J.  S.  Castlej*  and 
in  delivering  judgment,  Sir  C.  Sargent,  C,  J.,  said, 
"  The  question,  *  is  the  bill  of  lading  in  the  hands  of 
the  plaintiflFs,  consignees  for  valuable  consideration, 
conclusive  evidence  as  against  the  defendant  of  the 
shipment  of  50  tons,'  turns  upon  the  construction  to 
be  put  on  the  Indian  Bill  of  Lading  Act  IX.  of  1856. 
The  English  Act  on  the  same  subject,  18  and  19  Vict., 
c.  cxi.,  of  which  the  Indian  Act  is  a  literal  copy,  has 
come  under  the  consideration  of  the  English  courts 
of  law  on  several  occasions,  but  never,  so  far  as  we 
are  aware,  except  incidentally,  on  the  point  on  which 
this  case  turns,  namely,  the  liability  of  the  master 
signing  the  bill  of  lading  to  a  consignee  for  value 
under  section  3  of  the  Act. 

**  Section  1  gives  a  consignee  of  the  goods  or 
indorsee  of  the  bill  of  lading  (to  whom  the  property 
is  intended  to  pass)  the  same  rights  of  suit  as  if 
the  contract  had  been  with  himself;  and,  therefore, 
in  the  present  case,  as  the  bill  of  lading  does  not 
amount  to  an  admission  by  the  master  that  fifty  tons 
of  coal  were  shipped  on  board,  the  plaintiff  could  not, 
as  a  simple  consignee  of  the  coal,  recover  under  that 
section  against  the  master,  without  proving  that  the 
fifty  tons  were  actually  shipped. 

"  Section  3,  however,  places  a  consignee  of  the 
goods,  or  indorsee,  who  has  given  value,  in  a  far 
better  position  as  regards  the  master  or  other  person 
signing  the  bill  of  lading.  It  says  that  in  their  hands 

^  Vol.  IX.,  Bom.  H.  C.  Rep.  321. 
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the  bill  of  lading,  representing  goods  to  have  been 
shipped  on  board,  shall  be  conclusive  evidence  of 
such  shipment  as  against  the  master  or  other  person 
signing  the  bill  of  lading,  notwithstanding  that  such 
goods  or  some  part  thereof  may  not  have  been  so 
shipped,  unless  the  holder  of  the  bill  of  lading  shall 
have  had  actual  notice,  at  the  time  of  receiving  the 
same,  that  the  goods  had  not,  in  fact,  been  laden  on 
board;  and  leaves  only  one  ground  of  defence  open 
to  the  person  so  signing  the  bill  of  lading  to  plead, 
namely,  that  the  misrepresentation  was  caused 
without  his  default  and  wholly  by  the  fraud  of  the 
shipper. 

*'  The  first  important  question,  then,  is,  what  was 
the  amount  of  coal  which  this  bill  of  lading  repre- 
sented as  having  been  shipped  ?  Did  it  represent  to 
third  persons  who  might  deal  with  the  shipper  that 
the  exact  amount  of  fifty  tons  of  coal  had  been 
shipped?  If  the  written  and  printed  words  are 
reconcilable,  as  they  must  be  taken  to  be  for  the 
purposes  of  this  argument,  we  are  at  a  loss  to  see 
on  what  ground  it  can  be  contended  that  the  bill  of 
lading,  taken  as  a  whole,  represents  to  the  public  as 
a  fact  on  which  they  may  rely,  that  fifty  tons  of  coal 
had  been  shipped.  Undoubtedly  the  bill  of  lading 
commences  by  representing  that  there  have  been 
shipped  on  board  the  steamship  *  Hutton'  fifty  tons  of 
coal,  but  the  *  representation'  referred  to  in  section  3 
must,  we  think,  mean  the  representation  made  by  the 
whole  instrument.     This  appears  from  the  preamble. 
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which  says,  *  whereas  it  frequently  happens  that  the 
goods  in  respect  of  which  bills  of  lading  purport  to 
be  signed,  have  not  been  laden  on  board,  and  it  is 
proper  that  such  bills  of  lading  in  the  hands  of  a 
bond  fide  holder  for  value  should  not  be  questioned 
by  the  master  or  other  person  signing  the 
same  on  the  ground  of  the  goods  not  having  been 
laden.' 

**  Here,  however,  the  bill  of  lading  does  not  pur- 
port to  be  signed  by  the  master  in  respect  of  fifty 
tons  of  coal  exactly.  The  object  is  to  protect  the  bond 
fide  holder  without  notice,  and  to  make  those  persons 
liable  who  have  represented  to  him  through  the  bill 
of  lading  that  a  certain  amount  of  goods  have  been 
shipped.  Here,  however,  the  bill  of  lading  gives  him 
clear  notice  that  the  master,  upon  whose  signature 
he  is  supposed  to  rely,  does  not  admit  that  fifty  tons 
were  shipped.  This  conclusion  follows  irresistibly 
from  the  previous  decisions  as  to  the  eflPect  of  the 
printed  condition  on  the  written  words.  If  they  are 
reconcilable  and  the  bill  of  lading  admits  of  reason- 
able and  fair  explanation,  it  cannot  be  said  that  the 
bill  of  lading  was  signed  by  the  master  in  respect  of 
fifty  tons  of  coal.  But  it  was  said  that  the  Act 
prevents  the  master  from  guarding  himself  against 
the  eflTect  of  the  written  words,  or,  in  other  words,  the 
object  of  the  Act  was  to  throw  on  him,  as  between 
himself  and  hond  fide  holders,  the  obligation  of  ascer- 
taining the  truth  of  the  *  written  words.'  But  this 
would  be  to  put  a  construction  on  the  Act  far  beyond 
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the  object  as  stated  at  length  in  the  preamble,  and 
would,  in  our  opinion,  require  distinct  words  to 
that  effect — words  which  are  certainly  not  to  be 
found  in  this  Act. 

"  This  view  of  the  Act  is  adopted  by  the  Chief 
Baron  and  Mr.  Baron  Martin  in  the  parallel  case  of 
Jessel  V.  Bath,*  although  it  was  not  necessary 
to  decide  the  question,  as  the  action  was  against  a 
person  who  had  not  signed,  and  who  was  held  by 
the  Court  not  to  be  bound  by  the  person  signing. 
They  both,  however,  expressed  an  opinion  that  no 
action  could  have  been  brought  on  the  bill  of  lading 
under  section  3  of  the  Act,  even  against  the  person 
signing. 

"  We  are  of  opinion,  therefore,  that  this  question 
should  be  answered  in  the  negative." 
Ship's  Jessel  V.  Bath^  was  an  action  to  recover  damages 

agents  o 

cannot       for  non-delivcry  of  the  quantity  stated  in  the  bill  of 
owner  or    lading.     The  defendants  were  the  charterers,  and 

charterer  °  ,  , 

for  greater  had  ship's  ageuts  or  consignees  at  the  ports  of  call. 

quantity  '  i  •    > 

than  ship.  It  was  the  custom  for  a  ship  s  agent  or  consignee  to 
^*  '  sign  bills  of  lading  instead  of  the  master,  and  no 

difference  was  recognized  in  trade  usage  betw^een  the 
efficacy  of  his  signature  and  that  of  the  master. 
The  defendant's  agents  at  Genoa  signed  a  bill  of 
lading  for  manganese  shipped  in  bulk  and  not 
weighed  at  the  time  of  shipment,  which  described  the 
manganese  as  of  a  certain  weight,  but  contained  in 

»  Law  R.  2,  Ex.  267. 
»  Ibid. 
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print  the  words  **  weight,  contents,  and  value  un- 
known.'* The  plaintiff  was  assignee  for  value  of  this 
bill,  and  the  whole  of  the  manganese  shipped  was, 
on  the  arrival  of  the  ship,  deUvered  to  him,  but  was 
found  to  be  short  of  the  weight  stated  in  the  bill. 
It  was  held  that  the  defendants  were  not  bound 
by  the  signature  of  their  agents  to  a  bill  of  lading 
for  a  greater  quantity  than  was  actually  shipped, 
and  it  was  stated  that  ^'at  common  law  the 
defendants  would  not  be  liable  on  this  bill,  because, 
although  Messrs.  Barchi  were  their  agents  to  conduct 
their  business,  they  were  not  their  agents  to  make 
an  admission  contrary  to  the  fact  by  signing  a  bill 
of  lading  for  a  quantity  they  knew  nothing  of,*  and 
that  no  change  in  this  respect  was  made  by  the  Bills 
of  Lading  Act  (18  and  19  Vict.,  c.  cxi.)'* 

The  general  rule  adopted  by  courts  of  law  in  the  Evidence 
construction  of  mercantile  instruments  is,  that  the  and  ons. 
construction  should  be  liberal,  agreeable  to  the  real  mUsiWe 
intention  of  the  parties,  and  conformable  to  the  usage  mine  e? 
of  trade  in  general,  or  of  the  particular  trade  to  oflading." 
which  the  contract  relates. 

The  principle  on  which  evidence  of  usage  is 
admissible  for  such  a  purpose  is,  that  the  parties  have 
not  set  down  on  paper  the  whole  of  their  contract  in 
all  its  terms,  but  those  only  which  were  necessary  to 
be  determined  in  the  particular  case  by  specific 
agreement,  and  which  of  course  might  vary  infinitely, 
leaving  to  implication  and  tacit  understanding  all 

^  Coleman  v.  Riches,  24  L.  J.  C.  P.. 125. 


60  EFFECT  OF  USAGE  AND  CUSTOM. 

those  general  and  unvarying  incidents  whicli  an 
uniform  usage  would  annex,  and  according  to  which 
they  must  in  reason  be  understood  to  contract,  unless 
they  expressly  exclude  them.^ 

If  the  parties  in  their  contract  have  so  expressed 
themselves  as  to  exclude  the  usage,  any  evidence 
thereof  is  inadmissible,  as  the  eflFect  of  that  would  be 
to  contradict  the  manifest  intention  of  the  parties 
and  the  tenor  of  the  written  contract.^ 

Whenever  the  custom  or  usage  sought  to  be 
proved  is  not  inconsistent  with  the  terms  of  the 
written  instrument,  such  evidence  is  admissible  to 
determine  the  effect  of  it/ 

The  custom  of  merchants,  where  such  custom  has 
been  settled  by  judicial  determinations,  will  be 
recognized  without  proof  in  courts  of  law. 

In  the  case  of  Barnett  v.  Brandao,*  Lord  Denman 
said :  "  The  law  merchant  forms  a  branch  of  the  law 
of  England,  and  those  customs  which  have  been  uni- 
versally and  notoriously  prevalent  amongst  merchants, 
and  have  been  found  by  experience  to  be  of  pubUc 
use,  have  been  adopted  as  a  part  of  it,  upon  a  prin- 
ciple of  convenience  and  for  the  benefit  of  trade  and 
commerce,  and  when  so  adopted,  it  is  unnecessary 
to  plead  and  prove  them.  They  are  binding  on  all 
without  proof;  accordingly,  usages  affecting  bills  of 
lading  are  taken  notice  of  judicially." 

*  Humfrey  v.  Dale,  26  L.  J.  Q.  B.  137. 

*  Lewis  r.  MarshaU,  7  M.  &  G.  729 ;  13  L.  J.  0.  P.  193. 
»  Cuthberfcr.  Oumming,  11  Ex.  405. 

*  6  M.  &  G.  630. 
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When  evidence  of  the  usage  of  a  particular  place 
is  admitted  to  add  to,  or  in  any  manner  to  aflTect,  the 
construction  of  a  written  contract,  it  is  admitted 
only  on  the  ground  that  the  parties  who  made  the 
contract  are  both  cognizant  of  the  usage,  and  must 
be  presumed  to  have  made  their  agreement  with 
reference  to  it.  But  no  such  presumption  can  arise 
when  one  of  the  parties  is  ignorant  of  it.^ 

Parol  evidence  of  usage  and  custom  was  held 
admissible  to  explain  the  meaning  of  the  word 
"days"  in  a  bill  of  lading  as  working  days"; 
•*  months"  as  meaning  calendar  months^ ;  to  fix  the 
part  of  the  month  where  the  vessel  was  to  sail  "  in 
the  month  of  October"* ;  the  meaning  of  the  term 
"  cotton  in  bales'*^ ;  the  meaning  of  the  word 
«  freight".^ 

Until  the  master  receive   notice  of  a  change  of  Saieof 

!•!  j'ji  /»!  ^  •        ship  does 

ownership,  he  retains  the  powers  conierred  upon  him  not  affect 
by  the  original  owners,  so  far  as  to  bind  the  new  lading 
owners  by  contracts  for  the  carriage  of  goods  entered  before 
into  by  him  pursuant  to  his  original  instructions.        thereof 
Kelly,  C,  B.,  in  the  Mercantile  Bank  v.  Gladstone,' 

1  Kirchner  v.  Yenus,  7  W.  E.  457. 

■  Cochran  V.  Retberg,  3  Esp.  121. 
.  «  Jolly  V,  Young,  1  Esp.  N.  P.  C.  186 ;  Simpson  v,  Margitson, 
11  Q.  B.  32. 

*  Chanrand  r.  Angerstein,  2  C.  B.  412  ;  Leidemann  v.  Schultz, 
14C.B.38. 

*  Taylor  v,  Briggs,  2  Car.  &  P.  625 ;  Gorrissen  v.  Perrin,  27  L.  J. 
C.  P.  29. 

*  Peisch  v.  Dickson,  1  Mason  11,  12  ;   Gibbon  r.  Young,  2  Moore 
224 ;  Lewis  v.  Marshall,  7  M.  &  G.  729,  743  ;  8  Scott  N.  R.  477. 

»  Law  R.  3,  Ex.  339. 
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said :  **  It  would  be  impossible  to  see  any  end  to  the 
inconvenience,  injustice,   and  breaches  of  contract 
which  must  follow,  if,  when  a  master  has  proceeded 
in  command  of  his  ship  to  some  foreign  port,  having 
received  instructions  as  to  how  he  is  to  deal  with 
the  ship,  what  ports  he  is  to  proceed  to,  and  what 
contracts  he  may  make,  every  act  which  he  may 
have    done    under    the    authority    which   he  once 
possessed,  may  be  treated  as  a  nullity  by  reason  of 
an  unknown  secret  conveyance  of  the  ship  by  her 
former  owner.    I  think  that  the  master  was  bound  by 
all  the  acts,  all  the  instructions,  all  the  authorities 
which  had  emanated  from  the  former  owners,  until 
the  plaintiffs  had  given  notice  to  the  master  that 
they  had  become  the  owners,  and  that  any  authorities 
derived,  or  instructions  received,  had  ceased ;  and  that 
until  that  notice  the  master  was  not  bound  to  act 
except  in  the  interests  of  his  former  owners.    The 
bill  of  lading  signed  by  him  is  therefore  valid  and 
binding.'* 
OnarriTai      The  Indian  Customs  Act  VIII.  of  1878,  sec.  58, 
must        requires  the  master  of  every  vessel,  on  arriving  at 
bill  of       any  customs  port  in  India,  at  the  time  of  making 
to  thf       his  application  to  have  the  ship  entered  inwards,  if 
CoUTOtor.   required  by  the  Customs'   Collector,  to  deliver  to 
him  the  bill  of  lading  or  a  copy  thereof  for  every  part 
of  the  cargo  laden  on  board,  and  in  case  of  non- 
compliance, the  Collector  may  refuse  to  grant  his 
application  to  enter  the  vessel. 

Similarly  the  masters  of  all  ships  arriving  in  the 
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United  Kingdom  were  formerly  obliged  by  16  and  17 
Vict.,  0.  107,  sec.  53,  "  to  deliver  to  the  Collector 
or  Comptroller,  if  required,  the  bill  of  lading  or 
a  copy  thereof,  for  every  part  of  the  cargo  laden 
on  board/'  This  section  of  the  Statute  has  been 
repealed  by  39  and  40  Vict.,  c.  36,  and  is  re-enacted 
by  sec.  53  of  this  Act,  omitting,  however,  the  words 
relating  to  the  production  of  the  bill  of  lading. 

It  is  a  settled  principle  that,  whenever  either  the  Mearoreof 
object  of  the  sender  is  specially  brought  to  the  notice  for  nnrea- 
of  the  carrier,  or  circmnstances  are  known  to  him  detention 
from  which  the  object  ought  in  reason  to  be  inferred,  ^  ^^ 
so  that  the  special  use  may  be  taken  to  have  been 
within  the  contemplation  of  both  parties,  damages 
may  be  recovered  for  the  natural  consequences  of 
the  failure  of  that  object,  i 

Damages  for  a  breach  of  contract  must  be  such 
as  may  fairly  and  reasonably  be  considered  as  arising 
naturally, — i.e.  according  to  the  usual  course  of 
things — from  such  breach  of  contract  itself,  or  such 
as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the 
breach  of  it.« 

Cases  may  occur  in  which  it  is  difficult  to  apply 
these  principles,  but  there  is  no  case  in  which  it  has 
ever  been  held  that  damages  could  be  recovered  for 

»  Simpson  v.  L.  &  N.  W.  E.  Co.,  45  L.  J.  Q.  B.  182. 
•  Horn  V.  Midland  Ry.  Co.,  Law  R.  8  C.  P.  131, 137;  s.  c.  42  L.  J. 
C.  P.  60. 
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delay  in  the  carriage  of  the  goods  on  a  long  voyage 
by  sea,  where  there  has  been  what  may  be  called  a 
merely  accidental  fall  in  price  between  the  time  when 
the  goods  ought  to  have  arrived  and  the  time  when 
they  did  arrive.  The  question,  whether  if  there  is 
undue  delay  in  the  carriage  of  goods  on  a  long 
voyage  by  sea,  it  follows  as  a  matter  of  course  that  if 
there  has  been  a  fall  in  the  price  of  the  goods  between 
the  time  when  they  ought  to  have  arrived  and  the 
time  when  they  do  arrive,  damages  can  be  recovered, 
was  fully  considered  in  the  case  of  the  Parana,^ 
which  vessel  was  of  1,372  tons  gross  and  1,027  net 
register,  and  180  horse  power  nominal.  The  master 
chartered  the  vessel  at  Manilla  to  load  a  cargo  there 
and  at  Ilo-Ilo,  and  to  proceed  therewith  to  London  via 
the  Suez  Canal.  In  pursuance  of  the  charter-party 
she  took  on  board  some  parcels  of  hemp  and  sugar  at 
Manilla,  and  having  sailed  to  Ilo-Ilo,  she  then  took  in 
further  parcels  of  sugar,  but  as  the  charterers  were 
not  able  to  supply  her  with  a  full  cargo,  it  was 
agreed  that  she  should  be  at  liberty,  on  the  home- 
ward voyage,  to  call  in  at  Singapore  to  fill  up.  She 
left  Ilo-Ilo  on  the  24th  July  1873,  but  owing  to 
the  defective  state  of  the  boilers,  she  was  obliged,  on 
the  30th  of  the  same  month,  to  put  into  Labuan 
for  repairs.  Thence  she  proceeded  to  Singapore, 
where  she  took  in  some  cargo  and  a  large  quantity 
of  coals,  and  effecting  some  further  repairs  to  the 
boilers,  she  again  proceeded  on  het  voyage.     On 

*  3  Asp.  Mar.  Law  Ca.  N.  S.  399. 
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the  IStli  August,  owing  to  the  state  of  the  boilers, 
she  was  obliged  to  put  into  Acheen,  and  after 
eSecting  repairs,  she  again  proceeded.  On  the  1st 
September  she  had  to  alter  her  course  for  Point 
de  Galle,  it  being  found  that  she  could  only  carry 
11  lbs.  steam.  She  arrived  in  Point  de  Galle  on  the 
4th  September,  and  having  completed  her  repairs, 
she  leffc  again  on  the  9th.  On  the  1st  October  she 
arrived  at  Acheen,  where  further  repairs  were  done  to 
her  boilers,  and  again  at  Port  Said,  at  Malta,  and  at 
Gibraltar,  so  that  it  was  not  until  the  28th  November 
1873,  127  days  after  leaving  Uo-llo,  that  she  arrived 
in  the  port  of  London.  It  was  admitted  that  the 
boilers  were  in  a  bad  condition,  and  that  by  reason 
thereof  a  very  undue  delay  took  place  during  the 
voyage.  In  an  action  brought  by  the  assignee  of 
certain  bills  of  lading  of  goods  (sugar  and  hemp) 
forming  part  of  the  cargo,  to  recover  damages  for 
loss  of  market  in  respect  of  the  hemp,  interest,  and 
loss  by  drainage  of  sugar  by  reason  of  the  unusual 
length  of  the  voyage,  Mellish,  L.  J.,  in  delivering 
the  judgment  of  the  Court,  said  :  **  If  goods  are  sent 
by  a  railway  for  sale  at  that  day's  market  in 
Smithfield  or  Billingsgate,  and  by  reason  of  a 
breach  of  contract  on  the  part  of  the  carrier  they 
have  not  arrived  in  time  for  that  market,  no  doubt 
damages  for  the  loss  of  market  may  be  recovered. 
So,  again,  if  goods  are  sent  for  the  purpose  of 
being  sold  at  a  higher  price  than  they  are  at  other 
times,  and  if  by  reason  of  breach  of  contract  they  do 
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not  arrive  in  time,  damages  for  loss  of  market  may 
be  recovered  ;  or,  if  the  facts  are  known  to  both 
parties,  or  where  it  is  known  a  priori  that  they  will 
sell  at  a  better  price  than  if  they  arrived  later.  In 
this  case  it  is  only  said  that  when  the  goods  arrived 
in  November  they  were  likely  to  sell  for  less  than  if 
they  had  arrived  in  October,  when  the  market  was 
lower.  It  was  argued  that  there  could  be  no  differ- 
ence between  the  carriage  of  goods  by  railway  and 
the  carriage  of  goods  by  sea.  But  it  appears  to  us 
that  there  may  be  a  material  difference  between  the 
two  cases ;  when  goods  are  conveyed  by  railway, 
if  they  are  known  to  be  conveyed  for  the  purpose  of 
sale  at  all,  they  are  usually  conveyed  for  the  purpose 
of  immediate  sale,  and  if  the  cases  are  examined,  I 
think  it  will  be  found  that  in  all  of  them  the  Courts 
treated  the  question  as  if  the  goods  were  consigned 
for  the  purpose  of  immediate  sale.  No  doubt  if 
goods  are  consigned  to  a  railway  company  under 
such  circumstances,  the  railway  company  may  be 
reasonably  supposed  to  know  that  they  are  consigned 
for  the  purpose  of  immediate  sale,  and  if  by  breach 
of  contract  on  the  part  of  the  carrier  they  do  not 
arrive  in  time  to  be  sold  when  the  owner  intends  them 
to  be  sold,  that  may  be  a  ground  for  giving  damages 
for  what  is  called  *  loss  of  market.' 

"  The  difference  between  cases  of  this  kind  and 
cases  of  the  import  of  goods  from  a  long  distance 
by  sea,  seems  to  me  to  be  very  obvious.  In  order 
that  damages  may  be  recovered  we  must  come,  I 
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think,  to  the  conclusion,  first,  that  it  was  reasonably 
certain  that  the  goods  would  not  be  sold  until  they 
arrived ;  or,  secondly,  that  it  was  reasonably  certain 
that  they  would   be   sold  immediately  after  they 
arrived,  and  that  that  was  known  to   the  carrier 
when  the  bills  of  lading  were  signed.     It  appears  to 
me  that  nothing  could  be  more  uncertain  than  either 
of  those  two  assumptions.     Goods  imported  by  sea 
may  be,  and  are  every  day  sold  whilst  they  are  at 
sea.     The  sale  of  goods  *  to  arrive'  on  transfer  of 
bills  of  lading,  with  costs,  bills,  and  insurances,  is  a 
common  mercantile  contract  made  every  day.     It 
seems  to  me  that  to  give  these  damages  would  be  to 
give  speculative  damages^  to  give  damages  when  we 
cannot  be  certain  that  the  plaintiff  would  not' just 
as  much  have  suffered  if  the  goods  had  arrived  in 
time,  and  I  think  according  to  the  principle  on  which 
the    Courts    have    acted    in    all     speculative    and 
uncertain  cases  of  this  kind,  that  damages  ought  not 
to  be  recovered."     The  Court  held -that  the  owner 
of  the  goods,  or  assignee  of  the  bill  of  lading  for  the 
goods,  was  not  entitled  to  recover,  as  damages  from 
the   shipowner,  the  difference  between  the  market 
value  of  the  goods  when  they  ought  to  have  been 
delivered,  and  the  market  value  when  they  actually 
were  delivered,  but  that  the  measure  of  damages 
recoverable  in  such  a  case  was  interest  at  the  ordi- 
nary commercial  rate  on  the  value  of  the  goods  for 
the  period  of  the  delay  in  delivery. 
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PART   II- 


THE  LEGAL  EFFECT  OF  THE  SEVERAL  CLAUSES  AND 
STIPULATIONS  IN  THE  BILL  OF  LADING. 

introduo-  The  great  impetus  given  to  both  export  and  import 
trade  within  the  last  few  years,  not  only  by  the 
direct  and  less  circuitous  route  via  the  Suez  Canal, 
but  by  the  daily  increasing  facilities  with  which 
commodities  of  every  nature  and  description  are 
transported  from  port  to  port,  by  the  employment  of 
steam-ships  in  the  place  of  the  old  sailing  vessels 
used  in  past  years,  has  been  attended  with  risks 
and  dangers  to  the  goods  so  conveyed  which  were 
unknown  before. 

The  improved  methods  of  loading  and  discharging 
the  cargo;  the  necessarily  short  stay  of  the  vessel  in 
port,  and  the  prosecution  of  a  voyage  made  heedless 
of  wind  or  even  of  weather,  have  all  combined  to 
render  cargoes  exposed  to  more  than  ordinary  perils 
in  transit,  and  consequently  we  find  that  the  inge- 
nuity and  forethought  of  the  shipowner  have  been 
exercised  to  the  utmost  in  endeavouring  to  protect 
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himself  from  liability  or  responsibility,  by  the  inser- 
tion in  the  bill  of  lading  of  conditions  and  exceptions 
from  almost  every  possible,  or  probable,  loss  or 
damage  that  might  arise.  And  owing  to  the  ambi- 
guous language  and  inconsistent  provisions  which 
are  frequently  to  be  met  with  in  the  bill  of  lading, 
much  difficulty  is  experienced  in  determining  the  true 
and  proper  construction  of  the  instrument. 

Archibald,  J.,  in  one  case  said  that  "  the  exigencies 
of  claim  and  liability  have  led  to  the  gradual  develop- 
ment of  a  document  which  has  come  at  last  to  be  a 
considerable  puzzle."  ^ 

It  will  be  seen,  as  we  proceed  with  the  considera- 
tion of  the  respective  clauses,  or  exceptions  of  the 
bill  of  lading,  that  these  are  in  effect  based  on  and 
taken  in  conjunction  with  the  charter-party.* 

Recourse  will  therefore  be  made,  in  considering 
the  legal  definition  and  bearing  of  the  various  terms 
of  the  bill  of  lading,  to  such  authorities  and  decisions 
as  may  by  analogy  or  similarity  of  matter  be  capable 
of  affording,  by  inferential  reasoning,  a  fair  and 
sound  basis  for  guidance  on  the  individual  subjects. 

The  law  as  to  bills  of  lading  is  not  to  be  derived 
from  the  law  relative  to  policies  of  insurance.'  A 
policy  of  insurance  is  an  absolute  contract  of  indem- 
nity from  loss  by  perils  of  the  sea.  The  fact  that  a 
loss  is  partly  caused  by  things  not  distinctly  perils 

^  Taylor  and  others  ts  The  Liverpool  and  Greafc  Western  Co., 
43  L.  J.  Q.  B.  205. 

*  The  San  Boman,  41  L.  J.  Adm.  76. 

*  The  Chasca,  44  L.  J.  Adm.  19. 
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of  the  sea  does  not  prevent  it  coming  within  the 
contract.  In  the  case  of  a  bill  of  lading  it  is  different, 
because  there  the  contract  is  to  carry  with  reason- 
able care  unless  prevented  by  the  excepted  perils.  * 

Lord  President  Inglis,  in  the  case  of  Steel  and 
Craig  V.  The  State  Line  Steam-Ship  Company,^ 
said :  "  There  is  nothing  to  prevent  shipowners 
stipulating,  and  shippers  agreeing,  that  the  ordinary 
liability  of  the  shipowners  shall  be  entirely  discharg- 
ed ;  and  although  in  form  they  undertake  to  deliver 
in  the  like  good  order  and  condition,  they  shall  not 
in  effect  be  liable  to  do  so.  Conditions  must  be 
interpreted  coTifra  j^re/er^T^dem ;  on  the  other  hand, 
there  is  another  kind  of  construction  applicable  to  a 
bill  of  lading,  and  which  must  not  be  subjected 
to  a  too  critical  verbal  interpretation.  Documents 
of  this  kind  are  never  grammatically  expressed, 
and  just  as  little  are  they  expressed  with  any  logical 
precision  or  accuracy;  and,  therefore,  we  must  be 
content  to  construe  the  language,  not  critically,  but 
according  to  what  is  the  apparent  meaning  of  the 
parties." 

In  the  case  of  Crookes  v.  Allen, '  where  several 
exceptions  embodied  in  the  bill  of  lading  were  relied 
upon  as  a  defence.  Lush,  J.,  said :  **  The  long  list  of 
excepted  perils,  and  the  much  longer  list  of  exemp- 
tions and  qualifications,  of  which  the  clause  in  ques- 

1  GriUv.  The  General  Iron  Screw  ColUer  Co.,  35  L.  J.  C.  P.  321; 
Law  R.  1  C.  P.  600. 
«  4  S.  C.  657. 
»  49  L.  J.  Q.  B.  202. 
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tion  is  one,  and  which  seem  designed  to  exonerate  the 
shipowners  from  all  liability  as  carriers,  and  to  reduce 
them  substantially  to  the  condition  of  irresponsible 
bailees,  are  printed  in  type  so  minute,  though  clear, 
as  not  only  not  to  attract  attention  to  any  of 
the  details,  but  to  be  only  readable  by  persons  of 
good  eyesight.  The  clause  in  question  comes  in 
about  the  middle  of  thirty  closely  packed  small  type 
lines,  without  a  break  sufficient  to  attract  notice. 
If  a  shipowner  wishes  to  introduce  into  his  bill  of 
lading  so  novel  a  clause  as  one  exempting  him  from 
general  average  contribution,  a  clause  which  not  only 
deprives  the  shipper  of  an  ancient  and  well  under- 
stood right,  but  which  might  avoid  his  policy,  and 
deprive  him  also  of  all  recourse  to  the  underwriter, 
he  ought  not  only  to  make  it  clear  in  words,  but 
also  to  make  it  conspicuous  by  inserting  it  in  such 
type,  and  in  such  a  part  of  the  document,  as  that  a 
person  of  ordinary  capacity  and  care  could  not  fail 
to  see  it.  It  does  not  follow  that  a  person  who 
accepts  the  bill  of  lading  which  the  shipowner  hands 
him,  necessarily,  and  without  regard  to  circum- 
stances, binds  himself  to  abide  by  all  its  stipulations. 
If  a  shipper  of  goods  is  not  aware  when  he  ships 
them,  or  is  not  informed  in  the  course  of  the  ship- 
ment that  the  bill  of  lading  which  will  be  tendered 
to  him  will  contain  such  a  clause,  he  has  a  right  to 
suppose  that  his  goods  are  received  on  the  usual 
terms,  and  to  require  a  bill  of  lading  which  shall 
express  those  terms.   Notwithstanding  the  concluding 
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sentence  of  these  small-typed  thirty  lines,  which  says, 
•  In  accepting  this  bill  of  lading,  the  shippers  or  other 
agents  of  the  owner  of  the  property  carried,  expressly 
accept  and  agree  to  all  its  stipulations,  exceptions, 
and  conditions,  whether  written  or  printed,'  1  should 
have  thought  it  right  if  the  stipulation  in  question 
bore  the  meaning  contended  for,  to  give  the  plaintiflFs 
an  opportunity  of  supplying,  by  means  of  an  official 
inquiry,  information  as  to  the  circumstances  under 
which  the  goods  were  shipped,  and  the  bill  of  lading 
was  taken,  and  whether  the  special  clauses  of  this 
remarkable  document  were  brought  to  their  notice, 
or  were  read  by  them  before  they  accepted  it." 

A  bill  of  lading  made  in  England  by  the  master  of 
an  English  ship,  is  a  contract  to  be  governed  and 
interpreted  by  English  law.^ 

Where  a  ship  was  German,  her  master  was  German, 
and  her  charterers  were  German,  but  the  charter- 
party  as  well  as  the  bill  of  lading  were  in  English 
with  a  proviso  in  German,  and  she  took  on  board  her 
cargo  at  Taganrog,  and  her  charter-party  provided 
for  a  delivery  at  a  safe  port  in  the  United  Kingdom 
or  on  the  Continent  between  Havre  and  Hamburg, 
her  port  of  call  being  Falmouth,  Sir  R.  Phillimore 
held  that  the  law  to  be  applied  to  the  execution  of 
the  contract  under  these  circumstances  was  German, 
though  the  principles  of  the  English'  and  the 
German  law  would  be  pretty  much  the  same.* 

*  Moore  v.  Harris,  45  L.  J.  P.  0.  62. 
■  The  Express,  41  L.  J.  Adm.  80. 


In  considering  the  rights  and  liabilities  whict  arc  "Shipped*' 
created  by  the  bill  of  lading,  in  respect  of  goods 
which  it  alleges  have  been  "  shipped,  '*  it  is  neces- 
sary to  apply  a  much  more  extended  meaning  to 
this  term  than  the  word  itself  imports.  It  is  not  to 
be  construed  hterally  that  the  goods  stated  in  the 
bill  of  lading  have  been  actually  received  on  board 
the  vessel. 

The  term  **  shipped''  in  the  bill  of  lading,  rather  . 
implies  the  delivery  of  the  goods  to  the  master  or 
mate,  or  any  of  the  owner's  agents  authorized  to 
receive  them  either  on  board,  alongside,  or  on 
the  quay  or  beach,  or  into  the  ship's  boats  ;  and  an 
acceptance  by  such  parties  of  the  custody  of  the 
goods  for  carriage  renders  the  master  and  owners 
liable  for  their  safe  custody  from  and  after  such 
delivery.  But  to  make  the  master  hable  the  delivery 
must  be  either  to  himself,  or  to  an  ojBcer  or  person 
who  is  authorized  to  receive  them.  The  goods 
cannot  be  delivered  to  the  crew  at  random. 

Where  the  usage  of  the  wharf  is  to  deliver  the 
goods  on  the  wharf  to  the  mate  of  the  ship  by  which 
they  are  to  be  carried,  then,  if  they  are  so  dehvered 
to  the  mate,  the  wharfinger's  responsibility  is  at  an 
end,  and  the  master,  and  not  the  wharfinger,  is  liable 
if  the  goods  are  lost  from  the  wharf  before  they  are 
shipped.^ 

In  the  case  of  the  British  Columbia  and  Vancouver's 
Island  Spar,  Lumber,  and  Saw  Mill  Co.,  Limited,  v. 

*  Cobban  ».  Downe,  5  Esp.  N.  P.  C.  41. 
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(( 


In  good 
order  and 
condition. 

In  good 
order  and 
well  con- 
ditioned." 


Nettleship/  Bovill,  C.  J.,  told  the  jury  that  if  the 
case  was  delivered  alongside  the  vessel  into  the 
custody  of  the  defendant's  agents,  the  defendant  was 
as  much  responsible  for  it  as  if  it  had  been  actually 
shipped ;  and  it  having  been  proved  that  the  case  of 
machinery  was  delivered  to  the  mate  on  the  quay, 
the  shipowner  was  held  liable  for  the  loss. 

And  where  the  mate  signed  receipts  for  wine 
which  was  on  the  quay,  and  one  of  the  casks  was 
lost  before  it  was  put  on  board,  the  owners  were 
held  responsible.^ 

Although  a  bill  of  lading  asserts  that  the  goods 
have  been  shipped,  and  is  evidence  of  that  fact,  there 
is  nothing  to  prevent  its  being  shown  that  the  goods 
in  fact  were  not  shipped.' 

A  bill  of  lading  taken  in  the  ordinary  form  that  the 
goods  have  been  "  shipped  in  good  order  and  condi- 
tion" or  "well  conditioned,"  is pnmd facie  evidence 
that  the  goods  were  in  that  condition  at  the  time  of 
shipment ;  but  the  shipowner  may  show  that  the 
goods  were  injured  or  destroyed  on  the  passage  by 
reason  of  some  intrinsic  defect  which  was  not  apparent 
or  easily  to  be  ascertained,  when  the  goods  were 
shipped.* 

If  anything  is  delivered  to  be  carried,  it  is  the 
duty  of  the  person  receiving  it  to  ask  such  questions 
about  it  as  may  be  necessary,  and  it  makes  no  dif- 

*  Law  R.  3  C.  p.  499. 
"^  Fragano  v.  Long,  4  B.  &  C.  219. 
»  Berkley  v.  Watling,  7  Ad.  &  E.  38. 
^  Parsons  on  Sh.,  vol.  1,  p.  188. 
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ference  whether  the  goods  are  open  to  inspection  or 
not ;  if  he  asks  no  questions,  and  there  be  no  fra.ud 
to  give  the  case  a  false  complexion,  on  the  receipt  of 
the  parcel  he  is  bound  to  carry  it  as  it  is.i  Hast- 
ings v.  Pepper*  was  an  action  brought  against  the 
master  of  a  vessel  to  recover  the  value  of  a  glass 
bottle  containing  twenty  pounds  of  oil  of  cloves.  The 
receipt  of  the  box  containing  the  bottle  on  board 
the  vessel  was  acknowledged,  but  the  defendant 
contended  that  the  breaking  of  the  bottle  was 
owing  to  its  being  insufficiently  packed,  and  that  the 
bottle  itself  was  imperfect,  and  not  well  annealed. 
Shaw,  C.  J.,  said :  "  It  may  be  taken  to  be  perfectly 
well  established  that  the  signing  of  a  bill  of  lading 
acknowledging  to  have  received  the  goods  in 
question  *  in  good  order  and  well  conditioned'  is  primd 
facie  evidence  that,  as  to  all  circumstances  which 
were  open  to  inspection  and  visible,  the  goods  were 
*  in  good  order' ;  but  it  does  not  preclude  the  carrier 
from  showing,  in  case  of  loss  or  damage,  that  the 
loss  proceeded  from  some  cause  which  existed,  but 
was  not  apparent,  when  he  received  the  goods, 
and  which,  if  shown  satisfactorily,  will  discharge 
the  carrier  from  liability.  But  in  case  of  such  loss 
or  damage,  the  presumption  of  law  is,  that  it  was 
occasioned  by  the  act  or  default  of  the  carrier,  and 
of  course  the  burthen  of  proof  is  upon  him  to  show 

»  Lebeau  v.  The  General  S.  N.  Co.,  42  L.  J.  C.  P.  1 ;  Walker  v. 
Jackson,  10  M.  &  W.  168  ;   12  L.  J.  Ex.  165. 
*  Cited  in  Parsons  on  Sh.,  vol.  1,  p.  188  n. 
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that  it  arose  from  a  cause  existing  before  his  receipt 
of  the  goods  for  carriage,  and  for  which  he  is  not 
responsible."  It  is  not  necessary  for  the  consignee 
or  owner  of  the  goods  to  give  evidence  of  negligence 
on  the  part  of  the  master,  unless  the  latter  shows 
that  the  injury  which  the  goods  have  sustained  was 
occasioned  by  a  cause  which  was  within  the  excep- 
tions, when  the  consignee  would  be  at  liberty  to 
show  that  there  was  negligence  so  as  to  deprive  the 
master  of  the  benefit  of  the  exceptions  in  the  bills  of 
lading.* 

In  the  case  of  the  ship  "  Martha,"  a  quantity  of 
sheet  iron  was  found  on  delivery  to  be  stained  and 
rusted  with  wet.  It  was  proved  that  the  iron  was 
well  stowed,  that  the  ship  came  in  tight  and  dry,  that 
the  iron  was  taken  on  board  in  dry  weather,  and 
mot  exposed  to  the  access  of  water.  But  the  Court 
held  this  was  not  enough,  for  the  burden  was  on 
the  ship  to  show  that  the  damage  existed  when  the 
icargo  was  laden  on  board.* 

In  the  .case  of  Morton  v.  Cook'  the  bill  of 
lading,  which  was  signed  by  the  master,  contained 
the  words,  "  I  acknowledge  to  have  received  in 
my  ship  of  you,  Messrs.  Robert  (father  and  son) 
Guillemot,  2,000  sacks  of  wheat  flour,  weighing 
altogether  319,370  kilogrammes,  the  whole  dry 
and  in  good  condition,  marked  and  numbered  as  in 
the  margia,  which  goods  I  promise  to  convey  in  good 

*  Siiebliff  .1?.  Scott,  22  Cal.  W.  R.  Civ.  R.,  p.  39. 
'  Cited  in  Parsons  on  Sh.,  vol.  I.,  189. 
^  Mat.  Mar.  E.,  30th  December  1865. .    " 
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condition,  saving  the  perils  and  accidents  of  the  sea, 
Ac.  &c.,  to  Liverpool."  On  discharging  the  cargo 
at  Liverpool  some  portion  of  it  was  foi;ind  to  have 
been  damaged  by  salt  water,  and  another  portion  to 
have  suffered  from  what  was  termed  country  or  fresh 
water  damage,  that  is,  damaged  before  the  flour  was 
put  on  boards  The  action  was  brought  to  recover 
damages  in  respect  of  this  latter  portion.  There 
was  no  evidence  of  any  knowledge  by  the  master 
that  the  flour  when  received  on  board  had  suffered 
from  country  or  other  damage.  The  plaintiffs 
claimed  theirright  of  action  against  the  master  under 
the  provisions  of  sections  1  and  3  of  the  Bills  of 
Lading  Act  as  indorsees  for  value ;  and  urged  that 
being  so,  the  statement  in  the  bill  of  lading  that  the 
goods  had  been  shipped  **  dry  and  in  good  condition" 
was  conclusive  evidence  in  an  action  at  their  suit 
against  the  master  of  the  then  condition  of  such 
goods ;  but  on  the  above  facts  the  Court  found  for 
the  defendant,  and  dismissed  the  suit  with  costs. 

But  where  the  cargo  has  been  stowed  alongside 
of,  or  close  to,  other  cargo,  which  by  its  nature  is 
calculated  to  injure  or  affect  it,  the  presumption  will 
be  that  the  cargo  was  shipped  in  good  order  and 
condition,  and  that  the  damage  was  occasioned  by 
the  improper  stowage  of  the  goods.  For  instance, 
where  cocoanut  oil  was  stowed  alongside  coffee, 
which  latter  article  is  liable  to  take  in  and  retain  the 
odour  arising  from  anything  with  which  it  comes  in 
contact ;  in  an  action  for  damage  done  to  a  large 
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parcel  of  bags  of  coflfee,  wliicli  it  was  alleged  was 
strongly  impregnated  with  the  smell  of  rank  Manilla 
oil,  stowed  in  the  same  hold  at  the  bottom 
of  the  ship,  the  master  was  held  liable  for  the 
damage  to  the  coflfee,  which  it  was  found  had  been 
occasioned  after  shipment  by  bad  stowage,  though  it 
was  shown  that  other  parcels  of  coflfee  in  the  same 
hold  were  uninjured,  which,  it  was  argued,  would  not 
have  been  the  case  had  the  damage  actually  arisen 
by  contamination  from  the  oil.^ 

The  words  "in  good  order  and  condition"  only 
refer  to  the  external  condition  of  the  package,  and 
creates  no  contract  with  reference  to  its  contents. 
But  if  the  master  qualifies  the  bill  of  lading  by 
adding  "  contents  unknown  "  or  other  similar  words, 
he  is  accountable  for  whatever  the  box  can  be  proved 
to  have  contained  when  put  on  board  his  ship,2 

Where  the  steamer  "  Orchis"  conveyed  from 
London  to  Hong  Kong  for  the  plaintiflf  a  box  described 
in  the  bill  of  lading  as  containing  "  private  eflfects," 
"  contents  unknown"  being  added  by  the  master  :  on 
arrival  the  box  was  delivered  apparently  in  good  order 
and  condition,  but  it  turned  out  that  the  top,  which 
had  been  nailed  down,  had  been  forced  open  and  part 
of  the  contents  abstracted.  The  plaintiflf  was  unable 
to  prove  what  was  inside  the  box  when  put  on  board. 
It  had  been  packed  in  Edinburgh,  and  it  was  just  as 

1  Mit.  Mar.  R.,  30th  June  1866. 

*  Th6  Prosperine  v.  Alasso,  22  L.  T.  Adm.  622 ;  Clark  ».  Barnwell, 
12  How.  272;  19  Curtis  131. 


« 


BY  A.  Br  {THE  SHIPPER),  69 


probable  that  it  had  been  opened  on  the  luggage  van 
of  the  railway  between  that  place  and  London  as  on 
board  the  steamer.  It  was  held  that  the  master  could 
not  be  made  responsible. ^ 

It  must  be  stated  in  the  bill  of  lading  by  whom  « By  a. 
the  goods  have  beeu  shipped ;  therefore,  a  document  shipper^. 
drawn  up  in  the  following  terms  was  held  not  to  be 
a  bill  of  lading: — "Blmira,  July  2,  1842,  shipped  on 
boat  *  Occidental,'  H.  Banks,  Captain,  62,900  feet 
white  pine  boards  and  plank  to  Albany."  This  was 
signed  by  the  agent  of  the  consignor  and  delivered 
to  the  Captain.^ 

In  practice  the  mate  passes  his  receipt  to  the 
holder  of  the  shipping  order,  and  makes  out  the  same 
in  his  name,  and  the  name  of  the  person  thus  appear- 
ing on  the  mate's  receipts  as  the  shipper  of  the  goods 
is  that  which  is  entered  in  the  bill  of  lading. 

The  necessity  of  some  person's  name  being 
inserted  in  the  bill  of  lading  as  representing  the 
shipper  is  obvious,  though  the  bill  of  lading  will  not 
fee  affected  as  a  negotiable  document  by  the  circum- 
stance of  the  name  of  some  person  other  than  the 
actual  shipper  being*  mentioned,  or  even  where  the 
3&am€  is  fictitious  and  has  been  inserted  for  a  frau- 
dulent purpose.* 

A  bill  of  lading  without  the  shipper's  name  is  very 
little  more  than  a  receipt  for,  or  acknowledgment  of, 

»  Mit.  Mar,  K,  llth  August  1876. 
,    *  Parsons  on  Sh.,  vol.  1,  p.  186. 
*  Gabarrow  v.  Kreeft,  Kreeft  r.  Thompson,  44  L.  J.  Ex.  238. 


70  LEGAL  EFFECT  OF  THE  CLAUSES. 

the  goods.  It  cannot  be  negotiated,  and  the  ship- 
owner  or  charterer  may,  under  certain  circumstances^ 
find  it  difficult,  if  not  impossible,  to  reeover  their 
freight.  Thus  where  P.  shipped  soap  en  board  a 
vessel  at  London  under  the  following  agreement  with 
the  charterer,  "  15  tons  boxes  soap,  39^.  per  ton  of 
40  feet,  payable  here*  J.  L.  and  S.,'^  which  was 
endorsed  on  the  back  of  one  of  the  plaintiflTs  cards, 
and  it  turned  out  that  Gray  was  the  real  shipper, 
and  the  bills  of  lading  were  granted  in  his  name- 
The  ship  sailed  without  payment  of  the  freight  being 
made,  and  was  shortly  after  lost,  which  fact  was 
provided  for  in  the  contract,  "  freight  being  payable, 
lost  or  not  lost.'*  The  plaintiff  demanded  freight 
first  from  P.  and  then  from  Gray^  but  the  latter 
becoming  insolvent,  an  action  was  brought  against 
P.,  and  it  was  held  that  P. ,  under  the  contract,  was 
liable  to  pay  the  freight  irrespective  of  any  liability 
on  the  part  of  Gray  to  do  so.^ 

By  39  and  40  Vict,,  c.  36,  sec.  52,  ^^'the  captain  or 
other  officer  (having  the  charge  of  any  ship  having 
•commission  from  Her  Majesty,  or  from  any  foreign 
State)  on  arrival  at  any  port  in  the  tJnited  Kingdom, 
having  on  board  any  goods  laden  in  ports  beyond 
the  seas,"  under  a  penalty  of  £100,  shall  famish  the 
Collector  or  Comptroller  of  Customs,  inter  alia^  with 
the  name  of  the  respective  shippers  and  consignees 
of  the  goods. 
«'  On  ^^  The  bill  of  lading  acknowledges  the  goods  to  be 

•'  In  or  .  ^  . , 

upon."  Lidgett  p.  Perrin,  2  F.  &  F.  763. 
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on  board  before  it  is  signed.  But  if  the  master  sign 
bills  of  lading  before  the  goods  are  on  board,  or  have 
been  delivered  to  some  onej  authorized  to  receive 
them  on  the  ship's  account,  through  inadvertence  or 
otherwise,  upon  the  faith  and  assurance  that  they 
•are  at  hand,  as  if  they  have  been  deposited  on  the 
ivharf  ready  to  be  shipped,  or  in  the  shipowner's 
ivarehouse,  or  in  the  shipper's  own  warehouse,  and 
they  are  never  shipped,  the  owners  are  not  estopped 
from  showing  this  fact  in  a  suit  brought  against  them 
for  non-delivery  by  h(m&  fide  indorsees  of  a  bill  of 
lading.  As  the  master  has  no  authority  to  sign 
tills  of  lading  for  goods  not  received,  his  doing  so 
would  be  a  fraud  for  which  the  shipowners  would 
not  be  responsible,  though  the  master  might  be.^ 

18  and  19  Vict.,  c.  cxi.,  after  reciting  that  **  where- 
as it  frequently  happens  that  the  goods,  in  respect 
of  which  bills  of  lading  purport  to  be  signed,  have 
not  been  laden  on  board,  and  it  is  proper  that  such 
bills  of  lading  in  the  hands  of  a  hon&  fide  holder  for 
value  should  not  be  questioned  by  the  master  or 
other  person  signing  the  same,  on  the  ground  of  the 
goods  not  having  been  laden  as  aforesaid,"  now 
•enacts  that  "every  bill  of  lading  in  the  hands  of 
a  consignee  or  indorsee  for  valuable  consideration 
representing  goods  to  have  been  shipped  on  board  a 
yessel,  shall  be  conclusive  evidence  of  such  shipment, 

*  Parsons  on  Sh.,  vol.  1,  p.  187  n ;  Hubbersty  v.  Ward,  22  L.  J.  Ex. 
113;  Coleman  v.  Kichesi  24  L.  J.  C.  P.  125;  Lickbarrow  v.  Mason, 
1  Sm.  L.  C.  706,  s.  c.  2  T.  B.  63. 
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as  against  the  master  or  other  person  signing 
the  same,  notwithstanding  that  such  goods  or  some 
part  thereof  may  not  have  been  so  shipped,  unless 
such  holder  of  the  bill  of  lading  shall  have  had 
actual  notice,  at  the  time  of  receiving  the  same,  that 
the  goods  had  not  been  in  fact  laden  on  board : 
Provided,  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misre- 
presentation by  showing  that  it  was  caused  without 
any  default  on  his  part  and  wholly  by  the  fraud  of 
the  shipper,  or  of  the  holder,  or  some  person  under 
whom  the  holder  claims/' 

This  provision  only  applies  to  persons  who  have 
actually  signed  bills  of  lading.  Therefore  owners 
who  have  not  signed  are  not  concluded  by  the 
statements  in  it,  any  more  than  they  were  before  the 
statute./ 
"Ship."  By  the  Merchant  Shipping  Act  of  1854, 17  and  18 
ship!"™"  Vict.,  c.  104,  s.  2,  "  ship"  includes  every  description 
of  vessel  used  in  navigation,  not  propelled  by  oars. 

The  same  definition  is  given  to  the  word  by  the 
Admiralty  Court  Jurisdiction  Act,  1861,  24  Vict., 
c.  10. 

The  meaning  of  the  term  "  steam-ship"  is  that  the 
principal  motive  power  shall  be  the  power  of  steam, 
and  not  that  of  a  sailing  vessel;  but  where  it  is 
convenient,  as  it  often  is,  for  a  steam  vessel  to  use 
sailing  power  instead  of  steam  power  when  the  wind 
happens  to  be  favourable,  it  is  not  necessary  that 

^  Meyer  v.  Dresser,  16  C.  B.  N.  S.  Qm  ;  33  L.  J.  C.  P.  289. 
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the  vessel  should  be  at  all  times,  and  under  all 
circumstances,  propelled  by  steam. 

If  it  is  stated  in  the  bill  of  lading  that  the  vessel 
is  a  steam-ship,  and  it  turns  out  that  she  is  an 
auxiliary  screw  steamer,  owing  to  which  circumstance 
she  made  an  unusually  long  voyage,  an  action  will 
lie  for  the  detention  of  the  goods  and  their  non- 
delivery within  a  reasonable  time.  This  question 
came  before  the  Courts  in  1872,  in  the  case  of  the 
"Hibemia,"^  *whioh  was  described  as  a  steam-ship 
in  the  bill  of  lading  "with  liberty  to  call  at  any 
ports  in  or  out  of  the  route,  to  receive  and  dis- 
charge coals,  &c.  &c.  and  to  tranship  the  goods  by 
any  other  steamer."  The  vessel  was  an  auxiliary 
screw,  and  was  propelled  by  steam  during  a  small 
part  of  the  voyage  only,  from  Singapore  to  London, 
which  lasted  135  days,  the  usual  voyage  by  steamer 
being  about  60  days.  The  judges  were  unanimously 
of  opinion  that  the  contract  implied  that  the  voyage 
should  be  performed  wholly  or  principally  by 
steam,  and  it  was  stated,  that  supposing  an  auxiliary 
screw  steamer  would  have  satisfied  the  terms  of 
the  contract,  it  would  have  involved  the  use  of 
the  auxiliary  screw  power  so  far  as  it  was  reasonably 
possible. 

Both  by  the  English  Statutes^  and  the  Indian 
Acts'  "  ship  *'  is  defined  "  to  include  every  descrip- 

*  Fraser  v.  The  Telegraph  Construction  and  Maintenance  Com- 
pany, 41  L.  J.  Q.  B.  249. 

»  24  Vict.,  c.  10,  s.  2.  »  VII.  of  1880. 

10 
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tion  of  vessel  used  in  navigation  not  propelled  by 
oars." 

In  the  case  of  the  "  Rachel,"'  which  was  a  fishing 
coble,  24  feet  long,  7  feet  beam,  10  tons  burthen, 
and  drawing  about  18  inches ;  it  had  about  8  feet  of 
deck  forward,  with  a  main  and  mizen  mast  and  a 
bowsprit  to  ship  and  unship,  and  a  jib,  mainsail,  and 
mizensail.  The  masts  were  easily  removeable  and  the 
vessel  was  fitted  with  four  oars,  to  be  used  when 
occasion  required,  viz.,  in  harbour  or  in  shoal 
water ;  such  vessels  frequently  went  out  twenty  miles 
to  sea. 

The  coble  having  been'sunk  in  a  collision  with  the 
S.  S.  "Thames,"  upon  official  inquiry,  instituted 
under  the  Merchant  Shipping  Acts,  1854  and  1862,2 
it  was  argued  that  the  coble  was  not  a  ship.  But  the 
Court  of  Queen's  Bench  on  a  writ  of  certiorari  being 
applied  for,  held  that  "  whether  a  ship  is  propelled 
by  oars  or  not,  it  is  still  a  ship,  unless  the  words 
*  not  propelled  by  oars  '  exclude  all  vessels  which  are 
ever  propelled  by  oars.  Most  small  vessels  rig  out 
something  to  propel  them,  and  it  would  be  monstrous 
to  say  that  they  are  not  ships.  The  meaning  of 
the  word  ^  ship '  in  this  Act  is  that  every  vessel  that 
substantially  goes  to  sea  is  a  ship." 

The  terms  "  ship  "  and  "  vessel "  have  the  same 
meaning,  but  it  has  never  been  held  that  the  word 
**  ship "  included  a  vessel  propelled  solely  by  oars. 

^  Exparte  Ferguson,  Law  E.  6  Q.  B.  291. 
«  17  &  18  Vict.,  c.  104  ;  25  &  26  Vict.,  c.  63. 
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Thus  lighters   or  barges  do   not  fall  within   the 
definition  of  ship.^ 

The  correct  insertion  in  the  bill  of  lading  of  the  Name  of 
name  of  the  vessel  in  which  the  goods  are  shipped,  ^^* 
is  so  essentially  important  that  it  should  not  be 
overlooked  or  omitted.  In  the  case  of  a  charter-pal^ty ; 
the  vessel  named  therein  is  so  engaged  to  the 
charterer  that  he  may  refuse  to  load  another  instead, 
and  the  withdrawal  of  the  ship  would  be  a  breach  of 
contract  for  which  an  action  will  lie.  For  a  person 
hiring  a  vessel  under  a  charter-party  does  so,  not 
merely  from  a  wish  to  have  his  goods  taken  to 
a  particular  place,  but  upon  a  careful  choice  of 
the  vessel  itself  as  the  one  best  adapted  for  his 
purposes.  2 

In  many  insurance  offices  the  production  of  the 
bill  of  lading  is  required  in  order  to  fill  in  the  policy 
for  the  goods  shipped ,  and  if  the  name  of  the  vessel 
does  not  appear  on  the  face  of  it,  or  is  so  written  as 
to  be  unintelligible,  no  ordinary  insurance  could  be 
efifected. 

As  the  nature  of  the  risk  depends  very  materially 
on  the  character  of  the  ship  employed,  it  is  a  matter 
of  great  importance  to  the  underwriter  to  know  the 
name  of  the  ship  in  which  the  goods  are  on  which 
insurance  is  required.  Hence,  as  a  general  rule,  in 
all  insurances,  whether  on  ship  or  goods,  the  name  of 
the  ship  intended  to  be  employed  on  the  voyage,  if 

^  Everard  v.  Kendall,  Law  E.  5  C.  P.  428. 
■  De  Mattos  v.  Gibson,  28  L.  J.  Ch.  502. 
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known  to  the  assured,  ought  to  be  accurately  inserted 
'  in  the  policy.  As,  however,  the  name  of  the  ship 
is  only  required  to  be  inserted  in  order  that  the 
underwriter  may  really  know  what  ship  is  intended 
to  be  employed,  if  he  can  be  proved  to  have  had  this 
knowledge,  an  error  in  the  name  of  the  ship  will  not 
vitiate  the  policy;^ 

In  the  event  of  the  goods  being  lost  or  damaged, 
and  hence  a  claim  made  upon  the  insurers,  the 
production  of  the  bill  of  lading  is  necessary  before 
payment  can  be  obtained,  and  should  it  then 
appear  that  the  name  of  the  vessel  has  been 
omitted,  or  is  so  inaccurate  as  to  be  incapable  of 
identification,  the  insurers  do  not  in  practice  admit 
such  claim. 

The  shipowner,  or  the  master  as  his  agent,  is 
bound  under  his  contract  in  the  bill  of  lading,  or 
charter-party,  to  carry  the  goods  to  their  destination, 
if  not  prevented  from  doing  so  in  his  own  ship  by 
some  event  which  he  has  not  occasioned,  and  over 
which  he  has  iio  control,  and  he  is  therefore  justified 
in  hiring  another  vessel  for  this  purpose.  There 
seems  to  be  much  disagreement  in  foreign  ordinances 
and  jurists  on  the  point  whether  or  no  he  is  bound 
to  tranship,  or  whether,  having  contracted  only  to 
.  carry  in  his  own  ship,  he  is  not  absolved  from 
further  prosecution  of  the  enterprize  by  the  vis 
majoVi  which  prevents  his  accomplishing  it  in  the 
literal  terms  of   his  undertaking.     All  authorities, 

^  Arnould  on  M.  I.,  vol.  I.,  p.  26. 
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however,  are  in  unison  to  this  extent,  that  the  master 
is  at  liberty  to  procure  another  ship  to  transport  the 
cargo  to  the  place  of  destination/  Where  the  bill 
of  lading  contains  a  clause  that  the  goods  are  to  be 
taken  delivery  of  after  a  certain  number  of  days  after 
arrival  of  the  ship,  or  demurrage  will  be  payable, 
it  is  the  duty  of  the.  holder  of  the  bill  of  lading 
to  watch  for  the  arrival  of  the  vessel,  and  notice  to 
him  by  the  shipowner  is  not  necessary ;  he  will  be 
liable  for  demurrage  unless  he  can  show  that  after 
using  reasonable  diligence  he  had  been  deceived  as 
to  the  time  of  the  ship's  arrival,  from  her  being 
entered  at  the  Custom-house  by  a  different  name 
from  that  given  to  her  in  the  bill  of  lading. 

Thus  where  the  German  ship  "  Die  Treue"  was 
denominated  in  the  entry  at  the  Custom-house  at 
London  as  "  The  Treue,"  and  the  difference  in  the 
name  was  established,  but  it  did  not  appear  that 
the  defendant,  who  was  indorsee  of  the  bill  of  lading, 
had  made  the  proper  searches  at  the  Custom-house, 
he  was  held  liable  in  an  action  for  demurrage  for 
not  unloading  her  within  the  time  after  arrival 
specified  in  the  bill  of  lading.^ 

The  mention  of  the  name  of  the  master  of  the  "Whereof 

(A.  B  )    is 

vessel  in    this  parfc  of  the  bill  of   lading  is  not  m^te'r  for 

.-i-i  j»i  -y     *  L.  ••  J  L     •       the  present 

considered  material,   and  its  omission  does  not  m  voyage." 
any  way  affect  the  contract  contained  in  it,  which  is 
made  by  the  party  signing  the  bill  of  lading,  who 

^  Shipton  ».  Thornton,   9  Ad.  &  E.  314. 
*  Harman  v.  Clarke,  4  Camp.  159. 
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may  be  either  the  master  or  other  agent  of  the 
shipowner ;  and  we  therefore  find  the  master's  name 
frequently  omitted  from  this  docmnent.  In  case  of 
the  death,  insanity,  desertion,  or  absolute  incapacity 
of  the  master  at  sea,  the  first  mate  succeeds  to  the 
command  as  a  matter  of  course,^  and  will  be 
entitled  to  a  master's  wages  from  the  time  he  assumes 
command,  as  it  is  his  duty  to  take  upon  himself 
the  position  of  master  with  its  attendant  authorities, 
duties,  and  responsibilities, «  And  where  in  a  foreign 
port  the  necessity  arises  and  the  owners  cannot  be 
communicated  with,  if  done  in  good  faith,  a  new 
master  may  be  appointed  or  another  substituted  in 
the  place  of  the  one  originally  in  command,'  either 
by  the  agent  of  the  owner,*  by  the  consignees  of  the 
cargo,  by  the  consignor  of  the  cargo,^  by  the 
furnishers  of  the  homeward  cargo,^  by  a  foreign 
merchant,  to  whom  the  prior  master  had  committed 
the  vessel  as  agent  for  the  owners,^  or  by  a  consul  or 
vice-consul  at  the  port,®  or  even  by  a  captain  of  the 
Royal  Navy  in  actual  command  at  the  station.^  In 
policies  of  insurance  it  is  no  implied  condition  that 

1  The  Tecumseh,  3  W.  Eob.  148. 

*  Hanson  v.  Royden,  Law  R.  3  C.  P.  49. 

*  The  Alexander,  1  Dods.  Ad.  Eep.,278;  Story  on  Agency,  s.  36, 
120. 

*  The  Kennersley  Castle,  3  Hagg.  1. 

*  The  Rubicon,  3  Hagg.  9. 

*  The  Rabicon,  3  Hagg.  9. 
^  The  Tartar,  1  Hagg.  9. 

8  The  Zodiac,  1  Hagg.  320. 

■  The  Eliza  Cornish,  17  Jur.  738. 
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the  master  should  be  correctly  named  in  them,  or 
that  the  same  master  should  continue  throughout 
the  voyage.' 

The  master  as  such  is  master  only  for  the  voyage 
which  is  originally  named,  and  on  which  the  vessel 
sails.  Everything  out  of  this  voyage  is  beyond  his 
scope  as  captain ;  therefore,  where  he  has  sailed  to  a 
foreign  country  on  a  particular  voyage,  and  bound 
to  particular  ports,  he  has  no  authority  as  master  to 
agree  to  the  substitution  of  another  voyage  in  the 
place  of  the  one  agreed  upon  between  his  owners  and 
the  freighters.^ 

In  cases  where   the  risk  upon  ship   and  goods  "  ^y^"g  ^n 
either  begins  upon  the  loading  at  one  port,  or  ends  of. " 

**  Lying  in 

upon  their  discharge  at  another  port,  the  meaning  or  off." 
of  the  word  ^*  port,"  as  used  in  the  policy,  must  be  i^g  at 
ascertained  by  admitting  parol  evidence  to  show  what  ^^  ^^^' 
meaning  and  extent  in  the  general  understanding  of 
the  mercantile  world  is  attached  to  the  word  port  as 
applied  to  the  place  where,  by  the  policy,  the  risk  is 
made  to  begin  or  end  ;  and  although  the  mercantile 
sense  attached  to  the  term  may  give  the  port  in 
question  a  greater  or  a  less  extent  than  its  legal  or 
political  limits,  the  mercantile  sense,  and  not  the 
legal  import  of  the  word,  prevails.     Thus,  although 
Llanelly  is,  legally  speaking,  considered  to  be  a  part 
of  the  port  of  Caermarthen,  in  a  policy  of  insurance 
**  at  and  from  Caermarthen,  '*  those  words  mean,  in  a 

*  Amould  on  M.  I,,  vol.  I.,  p.  226. 

*  Burgon  v.  Sharpe,  2  Camp.  529. 
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mercantile  sense,  the  town  and  port  of  Oaermarthen »; 
and  the  policy  does  not  attach  to  goods  loaded  at 
Llanelly. 

It  is  not  at  all  necessary  to  the  definition  of  **  port" 
in  the  sense  in  which  that  word  is  used  in  policies, 
that  it  should  be  an  artificial  harbour  shut  in  with 
regular  moles  or  piers.  K  it  be  a  natural  basin 
protected  by  a  headland,  or  even  an  open  roadstead, 
provided  it  be  the  usual  and  sole  place  of  loading 
and  unloading,  it  will  be  sufficient ;  and  this  will 
be  especially  the  case  if  it  be  provided  with  all  the 
usual  machinery  and  appendages  of  a  harbour. 

Thus  in  one  case  the  Court  of  King's  Bench  held 
that  the  expression  "  to  any  port  or  ports  whatso- 
ever'* in  a  time  policy,  ought  to  be  construed  the 
same  as  **  place  or  places,"  and  could  protect  the  ship 
while  anchored  in  an  open  roadstead,  that  appearing 
to  be  the  usual  place  for  loading  and  unloading  goods 
at  the  place  where  the  loss  occurred.^ 
<'  And  Where  bills  of  lading  have  been  signed  for  goods 

which  have  been  laden  upon  a  vessel  to  be  carried 
on  a  particular  voyage,  the  contract  is  that  the  same 
should  be  carried  in  the  ship  upon  that  voyage  for 
freight,  and  this  contract  cannot  be  set  aside 
without  the  consent  of  both  parties  to  it.' 

Thus  where  goods  were  shipped  at  London  and 
bills  of  lading  for  the  same  had  been  signed  by  the 

^  Constable  v.  Noble,  2  T^unt.  403. 
*  Cockey  t?.  Atkinson,  2  B.  &  Aid.  460. 
3  Tindall ».  Taylor,  24  L.  J.  Q.  B.  16. 
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master  makiiig  them  deliverable  at  Lisbon,  and  the 
merchant  afterwards  sought  to  change  the  voyage  to 
Gibraltar,  Lord  Ellenborough  said,  "After  the 
freighter's  order  to  the  captain  to  go  to  Lisbon,  and 
the  latter  had  received  on  board  goods  and  executed 
bills  of  lading  for  that  place,  ]it  was  not  competent 
for  the  freighter  to  countermand  that  order ;  he  could 
not  capriciously  change  the  destination  of  the  vessel 
without  recalling  the  bills  of  lading,  or  at  least  offering 
sufficient  indemnity  to  the  captain  against  them.  ^ 

In  the  case  of  Bahadoor  v.  The  British  India 
Steam  Navigation  Company,  ^  which  was  an  action 
for  non-delivery  per  S.  S.  '*  Goa"  of  four  bales  of  piece- 
goods  at  Outtack,  it  appeared  that  the  bill  of  lading 
contained  the  words  "  Calcutta  to  False  Point  for 
Outtack."  It  was  shown  in  evidence  that  Outtack,  a 
place  eighty-four  miles  distant  from  False  Point,  was 
approached  partly  by  river  and  partly  by  canal,  and 
it  was  alleged  was  part  of  the  port  of  False  Point,  the 
use  of  which  latter  place  was  only  commenced  in  1876 
during  the  Orissa  famine;  that  there  were  no  houses, 
stores,  wharfs,  or  godowns,  and  no  place  to  land 
goods,  or  persons  there  to  receive  them.  The 
defendants  were  in  the  habit  of  transhipping  the 
goods  at  False  Point  for  Outtack  in  boats  either 
belonging  to  or  used  by  them,  for  which  a  separate 
charge  was  made  on  the  consignees.  It  was  held  that 
the  defendants  were  not  bound  under  the  bill  of  lading 

*  Davidson  v.  Gwynne,  12  East  B-ep.  389. 
^  See  Mit.  Mar.  Beg.,  SOtli  Augast  1878. 
11 
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to  carry  the  goods  fiirtber  than  False  Point,  and 
were  not  responsible  for  any  subsequent  loss. 

It  has  been  held  that  a  vessel  anchoring  off 
Atcheepore  cannot  be  said  to  have  arrived  at  the 
port  of  Calcutta.* 

The  bill  of  lading  must  be  construed,  like  other 
contracts,  according  to  the  intention  of  the  parties ; 
and  usage  of  trade  is  always  presumed  to  be  within 
the  knowledge  of  the  parties,  and  contracts  to 
proceed  from  one  port  to  another  are  supposed  to  be 
made  in  reference  to  it.  Therefore,  in  an  action 
against  the  defendant,  the  owner  of  a  sloop,  for  a 
loss  sustained  by  the  plaintiff,  in  consequence  of  a 
deviation  by  the  master,  the  defence  was  that  the 
sloop  was  a  general  coasting  vessel  from  New  York 
to  Norfolk  and  other  places  on  the  Chesapeake,  and 
rivers  running  into  that  bay ;  it  was  the  usage  of 
such  vessels  to  take  freight  for  several  ports, 
stopping  at  the  first  port,  and  passing  on  to  the 
others  successively,  leaving  the  goods  taken  for  each 
and  taking  in  other  goods ;  this  usage  was  general, 
and  public  evidence  of  usage  being  offered,  and  the 
plaintiff's  knowledge  thereof  proved,  the  Court  held 
that  {he  prima  facie  intention  of  a  direct  voyage  was 
subject  to  the  contract  which  was  controlled  by  the 
usage  so  known  and  established.^ 

If  the  goods  are  not  delivered  to  the  consignees 
at  the  place  named  in  the  bill  of  lading,  and  the 

*  Potter  ».  Gentle,  Bourke's  Rep.  41. 

•  Ang.  on  Car.,  s.  179. 
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owners  of  the  goods  obtain  delivery  of  them  at  a 
port  other  than  that  specified  in  the  contract,  and 
not  from  the  master  but  from  third  parties,  into 
whose  possession  the  same  have  come,  not  through 
any  peril  of  the  sea,  but  from  the  fraud  and 
misconduct  of  the  master,  the  latter  will  be  liable  in 
damages  to  the  consignees. 

Thus  where  battens  were  shipped  on  board  the 
**  Princess  Royal,"  to  betaken  fromElsinore  to  Hartle- 
pool, and  on  the  voyage  she  was  improperly  injured 
and  abandoned  by  the  master,  who  was  also  owner  of 
the  vessel,  and  was  subsequently  found  and  taken 
into  Middlesborough  by  the  salvors,  to  whom  the 
consignees  had  to  pay  a  large  sum  to  obtain  their 
cargo ;  they  were  held  entitled  to  maintain  an  action 
against  the  master  and  owner  for  recovery  thereof.  ^ 

It  occasion0,lly  becomes  necessary  in  certain  trades  « And 
to  designate  more  than  one  port  in  the  bill  of  lading    ^^'* 
as  the  port  of  discharge,  and  provision  is  made  for 
this  by  the  insertion  of  the  words  —  between  the 

•/  or 

ports  mentioned,  and  where  these  words  occur,  they 
imply  a  choice  of  a  port  from  several  ports,  but  the 
master  is  only  bound  to  go  to  the  one  finally 
determined  upon. 

These  words  are  now  almost  invariably  to  be  found  "  via  the 
in  the  Eastern  Trade  bills  of  lading,  and  the  voyage  is     Oanai." 
thereby  specially  restricted  to  this  route  and  no  other. 
The  only  instance  in  which  the  deviation  from  a  voyage 
limited  by  words  of  this  nature    has  come   under 

^  The  Princess  Royal,  39  L.  J.  Adm.,  45. ' 
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judicial  notice  is  that  of  Hand  v.  Baynes,*  where 
the  defendant,  who  was  the  owner  of  a  line  of  vessels 
engaged  in  transporting  goods  from  Philadelphia 
to  Baltimore,  received  certain  goods  belonging 
to  the  plaintiff  on  board  of  one  of  his  vessels,  and 
gave  a  receipt  in  the  following  words :  "  Received  on 
board  of  Hand's  line  for  Baltimore  vi&  Chesapeake  and 
Delaware  Canal,  from  J.  B.  (the  plaintiff),  one  hundred 
slaughter  hides  on  deck,  which  I  promise  to  deliver 
to  J.  D.  at  Baltimore,  the  dangers  of  the  navigation, 
fire,  leakage,  and  breakage  excepted."  The  vessel 
left  Philadelphia,  and  on  arriving  at  the  mouth  of  the 
canal,  the  captain  was  informed  that  the  locks  were 
out  of  order,  and  that  he  could  not  be  allowed  to 
pass  through  the  canal .  He  then  proceeded  down  the 
bay  and  out  to  sea,  with  the  intention  of  going  roimd 
to  Baltimore,  but  in  a  gale  of  wind  the  vessel  struck 
on  a  shoal,  and  with  the  cargo  was  totally  lost. 

It  was  held  that  the  contract  was  a  contract  to 
carry  the  goods  to  Baltimore  through  *  the  canal, 
and  that  the  circumstances  did  not  excuse  the 
deviation  from  that  route ;  that  by  an  alternation  of 
the  voyage  the  shipper  was  exposed  to  risks  which 
he  would  not  have  voluntarily  encountered ;  that  a 
voyage  by  sea  required  vessels  of  a  different 
description,  differently  found,  and  differently  manned; 
and  although  the  shipper  might  have  been  willing  to 
encounter  the  peril  in  a  vessel  adapted  to  the  trade, 
it  did  not  follow  that  he  would  risk  his  property  in 

*  4  Whart.  204,  cited  in  Ang.  on  Oar.,  s.  177. 
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a  vessel  wHose  ordinary  route  was  through  the  canal. 
When  the  master  discovered  the  impediments  to  the 
prosecution  of  the  voyage,  through  the  route  called 
for  in  the  contract,  his  duty,  the  Court  held,  was 
plain;  he  had  one  of  two  courses  to  pursue:  to 
remain  in  a  place  of  safety  at  the  mouth  of  the 
canal,  or  in  some  convenient  and  safe  place  in  the 
neighbourhood,  until  the  obstructions  were  removed, 
or  he  should  have  returned  and  informed  the  owners 
and  shippers  of  the  impracticability  of  proceeding 
through  the  canal.     The  legal  eflTect  of  the  contract, 
the  Court  held,  was  an  engagement  to  carry  and 
deliver  the  goods  at  Baltimore  in  a  reasonable  time, 
and  what  would  be  a  reasonable    time    must    be 
determined  under  all  the  circumstances,  with  a  view 
to  the  condition  of  the  canal,  the  season  of  the  year, 
the  state  of  the  weather,  and  such  other  matters  as 
might  enter  into  the  question.     But,  said  the  Court, 
where  the  contract  is  express  to  deliver  goods  in  a 
prescribed  time,  no  temporary  obstruction,  or  the 
impossibility  of  complying  with   the  engagement, 
arising  from  the  condition  of  the  locks  on  the  canal, 
or  any  other  cause,  would  be  a  defence  to  a  suit  for 
a  failure  to  perform  the  contract.     The  Court  was 
further  of  opinion  that  the  clause  in  the  receipt  **  the 
dangers  of  the  navigation,"  did  not  apply  to  dangers 
caused  by  the*  canal's  being,  by  inevitable  accident, 
rendered  impassable;  and  that  occasional  interruptions 
of  trade  arising  from  breaches  in  canals  or  other 
accidents    are    inconveniences,    but    in    no    sense 
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could  they  be  considered  as  dangers  of  the  navigation, 
coming  within  the  exception. 
"  Or  so  It  has  been  long  established  that  where  a  vessel 

near  •in  •      i 

thereunto  IS  Dound  to  a  particular  port,  "  or  so  near  thereto  as 
might  she  can  safely  get,**  this  must  be  taken  to  mean  some 
get!"^  place  "  within  the  ambit"  of  the  port,  though  she  may 
not  be  able  to  enter  it,*  and  it  has  been  held  that 
the  stipulation  to  prbceed  to  such  a  plac6,  or  so  near 
thereto  as  the  vessel  can  safely  get,  necessarily 
comprehends  her  safety  also  in  coming  away  when 
loaded,  and  justifies  the  vessel  in  crossing  the  bar 
at  the  harbour  entrance  with  what  cargo  she  can 
carry  in  doing  so,  and  lying  to  outside  for  the  rest  of 
her  lading.* 

But  it  was  held  that  a  vessel  which  was  bound  to 
Galatz,  or  so  nea^r  thereto  as  she  could  safely  get,  was 
not  justified  by  this  provision  in  proceeding  to  Odessa 
instead,  notwithstanding  the  water  on  the  bar  at  the 
mouth  of  the  Danube  had  been  too  low  for  many 
weeks  to  allow  her  to  cross.® 

A  ship  chartered  to  take  a  cargo  from  Alexandria 
to  a  "safe  port"  in  the  United  Kingdom  or  the 
Continent,  "  or  as  near  thereto  as  she  can  safely  get, 
and  lie  afloat  at  all  times  of  the  tide,  and  deliver  the 
.  same  and  so  end  the  voyage,' Vas  ordered  to  Glasgow^ 
and  on  her  way  to  that  port  she  brought  up  off  the 
"  Tail  of  the  Bank,"  an  open  channel  in  the  river 

1  Metcalfe  v.  The  Britannia  Iron  Works  Company,  45  L.  J.  Q.  B.  840. 
•  Shield  V,  Wilkins,  19  L.  J.  Ex.  238, 
«  Schillizir.  Derry,  24  L.  J.  Q.  B.  196. 
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Clyde  oflF  Greenock,  twenty -two  miles  below  Glasgow. 
The  water  at  Glasgow  was  not  such  as  to  enable  the 
ship .  to  lie  afloat  there  at  ebb-tide ;  the  shippers 
therefore  lightened  her  at  the  Tail  of  the  Bank  of  part 
of  her  cargo.  This  is  customary  in  such  cases  in  the 
Clyde  (the  words  '*  according  to  the  custom  of  the 
port  "  in  the  printed  form  of  the  charter-party  coming 

a 

before  the  words  "  and  deliver  the  same  "  had  been 
struck  out  before  the  instrument  was  signed).  The 
ship,  after  being  lightened,  was  ordered  up  to  Glasgow 
to  deliver  the  residue  of  her  cargo  there. 

The  master  took  her  up  under  protest,  and 
discharged  the  rest  of  the  cargo,  and  then,  counting 
his  lie  days  as  beginning  at  the  Tail  of  the  Bank,  he 
claimed  demurrage  and  raised  an  action  in  the 
Sheriff's  Court,  which  was  finally  determined  by  the 
First  Division  of  the  Court  of  Session.  There  it  was 
held  (Lord  Deas  dissenting)  that  there  was  no 
right  to  demurrage,  as  the  Tail  of  the  Bank  was 
not  to  be  deemed  the  port  of  discharge  within 
the  meaning  of  the  charter-party.  The  Lord 
President,  in  delivering  judgment,  chiefly  relied  on  the 
reasonableness  of  what  had  been  done  as  the  kind  of 
performance  that  was  contemplated  by  the  parties 
to  such  an  instrument,  and  indicated  his  opinion 
that,  if  the  lightening  had  extended  to  half  the  cargo 
{a  fortiori  if  more),  his  decision  would  have  been  the 
other  way.' 

»  HillBtrom  v.  Gibson,  8  Sess.  Ca.,  p.  463;  21  L.T.  302; Ford  v. 
Cotesworth,  Ldw  R.  4  Q.  B.  127;  Law  R.  5  Q.  B.  544. 
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It  cannot  be  laid  down  as  an  inflexible  rule  that 
when  a  ship  has  got  as  near  to  the  port  as  she  can 
get  and  the  only  impediment  to  proceeding  fiirther 
is  overdraught,  the  master  is  under  all  circumstances 
entitled  to  consider  the  voyage  at  an  end.  He  is 
bound  to  use  all  reasonable  means  to  reach  the  port. 
The  words  "  as  near  thereto  as  she  can  safely  get  '* 
must  receive  a  reasonable,  not  a  literal,  application ; 
the  overdraught  may  be  such,  and  the  cargo  so 
easily  dealt  with,  as  that  the  surplus  may  be  removed 
and  the  ship  sufficiently  lightened  without  exposing 
her  to  extra  risk  or  the  owner  to  any  prejudice,  and 
without  substantially  breaking  the  continuity  of 
the  voyage;  and  in  such  a  case,  if  the  consignee  is  at 
hand  to  receive  the  surplus  cargo  and  so  relieve  the 
overdraught,  it  would  be  the  duty  of  the  master  to 
lighten  the  ship  and  proceed  to  the  port.  This  is 
the  pripciple  laid  down  in  the  case  of  Hillstrom  v* 
Gibson.* 

So  where  by  a  charter-party  it  was  agreed  that  a 
ship  should  load  a  fall  cargo  and  proceed  to  a  safe 
port  within  specified  limits,  "or  so  near  thereto  as 
she  might  safely  get,'*  the  port  to  be  named  on  signing 
bills  of  lading,  and  the  cargo  to  be  brought  to  and 
taken  from  alongside  at  merchants'  expense.  The 
master  signed  bills  of  lading  for  delivery  of  the  cargo 
at  Koogerpolder  in  HoUand,  a  port  which  is  situated 
some  distance  from  the  sea  up  a  canal,  to  which  port 
the  ship  had  been  ordered. 

^  8  Sess.  Oa.  463. 
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In  the  margin  of  the  bill  of  lading  was  inserted 
the  rate  of  freight  and  the  words  "  and  all  other 
conditions  as  per  charter-party.  "  The  ship  duly- 
arrived  at  Nieuwediep,  which  is  at  the  mouth  of  the 
canal,  and  it  was  impossible  that  she  could  proceed 
further  towards  K.,  because  her  draught  was  19J 
feet,  and  the  depth  of  the  canal  about  fifteen  feet 
only.  The  plaintiffs,  before  the  ship's  arrival  at  N., 
had  written  to  ask  the  defendants  what  course  they 
proposed  to  adopt,  alleging  that  N.  was  as  near  to  K, 
as  the  ship  could  safely  get.  The  defendants  in 
reply  alleged  that  the  plaintiffs  had  undertaken  to 
deliver  at  K.  as  a  safe  port,  and  that  they  should  not 
interfere.  They  declined  to  make  any  arrangements 
for  taking  delivery  of  any  part  of  the  cargo  at  N. 
Thereupon  the  master,  on  arriving  at  N.,  unloaded  so 
much  of  the  cargo — about  one- third  of  the  whole — as 
would  admit  of  the  ship  passing  into  the  canal,  and 
sent  that  portion  by  lighters  to  K.,  proceeding 
thither  with  the  rest  in  the  ship.  The  action  was 
brought  by  the  shipowners  to  recover  pilotage,  har- 
bour dues  and  other  expenses  of  going  into  port,  and 
demurrage.  The  Court  was  of  opinion  that  the  bills 
of  lading  had  not  the  effect  of  altering  the  contract 
so  as  to  bind  the  owners,  as  against  the  charterers, 
to  deliver  at  the  port  of  K.,  and  that  the  master 
had  no  authority  so  to  alter  the  contract  if  he 
had  intended  to  do  so,  but  that  he  had  signed  the 
bills  of  lading   in  the    form  presented  to    him  in 

compliance  with,  and  in  order  to  carry  out,  the  terms 
12 
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of  the  charter-party.  The  only  effect  which  could 
be  given  to  the  bills  of  lading  as  between  these 
parties  was,  to  preclude  the  plaintiffs  from  objecting 
that  K.  was  a  safe  port,  and  to  bind  the  plaintiffs  to 
the  same  extent  as  and  no  further  than  if  K.  had 
been  named  in  the  charter-party  as  the  port  of 
discharge,  and  it  was  held  that  under  the  circum- 
stances the  master  was  justified  in  considering  the 
voyage  to  be  at  an  end  at  the.  mouth  of  the  canal, 
and  in  treating  it  as  the  place  of  discharge,  and  that 
the  plaintiffs  were  therefore  entitled  to  recover,^ 

"  A  safe  port"  being  stipulated  for,  the  words  are 
not  satisfied  by  the  natural  safety  of  the  port  named, 
if  the  vessel  would  be  exposed  to  confiscation  or 
capture  upon  entering  it.* 

Where  the  cause  has  been  physical,  it  has  been 
often  decided  that  if  the  obstacle  was  only  temporary, 
it  was  not,  however  complete  for  the  time,  sufficient 
to  enable  the  shipowner  to  insist  on  the  substituted 
or  alternative  place  of  delivery.'  The  term  always 
used  has  been  that  the  obstruction  must  be 
permanent,  and  the  provision  in  a  charter-party  that 
a  ship  is  to  be  brought  to  a  particular  place,  "  or  as 
near  thereto  as  she  may  safely  get,"  refers  to  the 
ship  being  prevented  from  getting  to  her  primary 
destination  by  any  permanent  obstacle  other  than  an 

*  Capper  &  Co.  v.  Wallace,  49  L.  J.  Q.  B.  350. 

*  Ogden  V,  Graham,  31  L.  J.  Q.  B.  26 ;  The  Teutonia,   Law  E.  3 
Adm.  394 ;  Law  R.  4  P.  C.  171. 

*  SchiUizzi  V.  Derry,  4  El.  &  Bl.  875 ;  Bastifell  v.  Lloyd,  1  Hurl.  & 
C.  388. 
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accident  of  navigation,  not  merely  by  an  obstacle 
endangering  her  safety,  and  if  the  master  brings  his 
ship  as  near  as  she  can  safely  get  to  the  place  named 
for  the  discharge  of  his  vessel,  and  he  is  prevented 
from  going  to  the  place  itself  by  reason  of  some 
permanent  obstacle,  he  would  be  entitled  to  recover 
demurrage  and  damages  for  detention. 

Where  a  cargo  of  railway  iron  was  shipped  under 
charter  to  be  carried  from  M.  to  Taganrog,  **  or  so 
near  thereto  as  she  might  safely  get,'*  and  by  the 
bills  of  lading  and  charter-parties  it  was  to  be 
delivered  at  the  port  of  T.  On  arrival  on  the  17th 
December  at  Kertch,  thirty  miles  short  of  T.,  the 
master  found  that  further  navigation  was  impossible 
owing  to  the  ice,  and  that  the  port  of  T.  would  not  be 
open  again  until  April.  He,  therefore,  notwithstanding 
express  notice  from  the  charterers  at  T.  not  to  do  so, 
discharged  the  cargo  at  K.,  the  nearest  port  to  T.  to 
which  he  could  safely  get,  and  placed  it  in  the 
charge  of  the  custom-house  authorities  and  left 
without  any  intention  of  returning  or  carrying  on 
the  cargo  to  T.,  which  had  been  taken  possession* 
of  by  the  consignee's  agents  under  the  bills  of 
lading.  It  was  said  in  judgment  that  there  was  no 
pretence  for  saying  that  Kertch  was  within  the 
ambit  of  Taganrog,  and  Coleridge,  C.  J.,  remarked, 
'•'It  was  clear  that  the  obstruction  of  the  port  was  a 
teraporaiy  one,  such  as  must  be  incident  to  every 
autumnal  contract  of  this  nature,  and  common  sense 
revolts  against  the  idea  that  in  particular  instances 
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when  the  contract  relates  -to  a  sea  liable  to  be  frozen, 
the  words  *  at  that  time,*  or  *  then  and  there,'  are 
to  be  inserted  after  *as  near  thereto  as  the  ship 
can  safely  get/  It  would  astonish  mercantile  minds 
if  such  words  were,  and  there  is  no  authority  for 
saying  that  they  should  be,  inserted,"  and  the  suit, 
which  was  brought  by  the  shipowners  against  the 
charterers  for  recovery  of  freight,  was  dismissed.  ^ 

The  question  as  to  the  eflFect  of  a  vessel  being 
prevented  from  reaching  her  named  place  of  discharge 
by  other  than  physical  causes,  first  came  before  the 
English  Courts  in  1879. 

By  a  charter-party  made  between  the  owners 
of  the  **  Euxine"  and  a  London  merchant,  it  was 
stipulated  that  the  steamer  "  E"  should  load  a  cargo 
of  deal  timber  in  the  Baltic  and  proceed  to  the 
London    Surrey  Commercial  Docks,   "or  as  near 

« 

thereunto  as  she  might  safely  get,"  ten  lay  days  being 
allowed  for-  the  discharge.  The  S.  C.  Docks  were 
private  docks  adjoining  the  port  of  London,  and  the 
defendant  applied  to  the  owners  of  the  docks  for  a 
berth  for  unloading  the  ship,  but  was  unable  to  obtain 
one  in  consequence  of  the  crowded  state  of  the  docks. 
The  plaintiflFs  brought  the  ship  to  London  and 
applied  at  the  dock  gates  for  admission,  but  were 
refused,  and  accordingly  moored  the  ship  at  the 
nearest  safe  place.  The  defendant  made  no  other 
arrangement  for  unloading  the  ship,  and  the  plaintiffs 

*  Metcalfe  v.  The  Britannia  Iron  Works  Co.,  46  L.  J.  Q.  B.  837, 
8.  c.  46  L.  J.  Q.  B.  443. 
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ultimately  themselves  unleaded  the  ship  by  lighters 
into  the  S.  C.  Docks,  and  claimed  demurrage  and 
damages  for  the  detention  of  the  ship.  The  plaintiff 
was  held  entitled  to  recover,  as  the  vessel  had  been 
prevented  from  entering  the  said  docks  solely  by  the 
action  of  the  proprietors  of  those  docks,  and  that  as 
the  causes  of  the  refusal,  and  the  refusal  would 
have  lasted  for  several  months,  the  plaintiffs  were 
prevented  from  getting  their  ship  to  its  destination  by 
an  obstruction  and  disability  of  such  a  character  that 
it  could  not  be  overcome  by  the  shipowner  by  any 
reasonable  means  except  within  such  a  time  as, 
having  regard  to  the  object  of  the  adventure  of  the 
shipowner  and  charterer,  was  a  matter  of  business 
wholly  unreasonable.  ^ 

A  decision  similar  to  the  above  had  been  given 
in  Scotland  in  1877,  in  a  case  where  a  ship  was 
chartered  to  load  a  cargo  of  scrap  iron  and  therewith 
to  proceed  to  G.,  or  "  so  near  thereto  as  she  may 
safely  get."  On  10th  September  she  arrived  at  (x., 
but  the  docks  were  full.  On  the  12th  she  was 
anchored  off  the  entrance  of  one  of  the  docks,  where  it 
was  proved  that  ships  used  to  be  unloaded  of  similar 
cargoes  by  means  of  lighters,  but  there  had  been  no 
practice  as  to  scrap  iron.  On  the  13th,  the  master 
intimated  he  was  ready  to  discharge,  but  the 
discharge  did  not  commence  uiltil  the  22nd,  and  was 
completed  on  the  28th  September,  when  the  vessel 
had  been  removed    into    the   docks.    Held,  that 

*  Nelson  t?.  Dahl,  Law  R.  12  Ch.  D.  668. 
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demurrage  was  due  from  the  14th  to  the  28th 
September.  Per  Lord  President  (IngUs):  **  There  is 
no  difficulty  in  the  rule  of  law,  which  is  recognized 
both  here  and  in  England.  A  vessel,  where  she 
undertakes  to  go  to  a  certain  port,  does  not  fulfil  her 
obligation  unless  she  goes  either  to  the  appointed 
place  of  discharge,  or  to  an  usual  place  of  discharge. 
I  am  of  opinion  that  the  obligation  in  this  case  was 
fulfilled,  and  that  the  charterers,  though  they  desired 
to  get  the  vessel  into  the  railway  dock  for  the 
purpose  of  discharging  on  to  trucks,  could  not 
reasonably  refuse  to  take  delivery  where  the  ship  lay, 
when  the  result  was  to  cause  delay."  ^ 
CaiUng  at  Provisious  respecting  the  calling, .  touching,  or 
ate  ports.  Staying  at  intermediate  ports,  are  to  be  met  with  in 
almost  every  character  and  form  in  bills  of  lading, 
especially  in  those  used  for  the  carriage  of  goods  by 
steam-vessels,  by  the  insertion  of  clauses  similar  to 
the  following: — 

With  hberty  to  call  and  receive  cargo  and  pas- 
sengers at." 
"  With  liberty  to  call  ^  receive  *-^  land  cargo 

—  passengers  at  G.  and  M.,  and  any  other 
ports  whatever  and  in  any  rotation." 
"  With  liberty  to  call  at  any  port  or  ports  in  or 
out  of  the  customary  or  advertised  route  in 
any  order ;  to  receive  and  discharge  coals, 
cargo,  and  passengers;  to  land,  re-ship,  or 
tranship,  or  forward  the  within  or  any  other 

1  Bremner  v.  Burrell  &  Son,  4  S.  C.  934. 
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goods  by  any  other  conveyance,  vessel,  or 
vessels,  and  for  any  other  purposes  without 
being  deemed  a  deviation.'* 

These  clauses  have  been  interpolated  into  bills  of 
lading  from  policies  of  insurance,  and  holders  of  bills 
of  lading  containing  these  clauses,  should,  at  the  time 
of  insuring  their  goods,  require  the  insertion  of  a 
clause  in  the  policy  defining  the  voyage,  **with 
liberties  as  per  bill  of  lading." 

With  the  exception  of  exonerating  shipowners 
from  losses  occasioned  by  delay  in  the  voyage,  these 
clauses  are  of  but  little  .practical  importance  as 
between  the  shipper  and  shipowner. 

There  is  no  reported  case  in  which  the  liability  of 
the  parties  under  these  clauses  in  the  bill  of  lading 
has  been  determined,  but  their  meaning  and  legal 
effect  with  reference  to  policies  of  insurance  are  now 
well  determined  and  understood ;  and  as  the  shipper 
is  mainly  affected  in  respect  of  his  insurance  on  the 
goods  by  these  clauses,  ii  may  not  be  out  of  place 
to  consider  the  principles  upon  which  the  various 
decisions  on  this  subject  are  based. 

"  A  port "  implies  any  harbour  which  vessels  can 
enter,  and  where  they  can  remain  in  safety. 

"A  port  of  entry  "  is  a  port  at  which  a  Custom- 
house is  estabhshed. 

Custom  and  long  usage  have  prescribed  in  almost 
all  voyages  a  certain  course  of  navigation,  as  the 
safest,  most  direct,  and  expeditious  mode  of  proceed- 
ing  from  one  of  the  termini  to  the  other :  the  course 
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« 

thus  prescribed  by  usage  is  the  lawful  course  of  the 
voyage  contracted  for  in  the  bill  of  lading,  and  insured 
against;  and  being  a  matter  of  general  mercantile 
notoriety,  will  be  presumed  to  have  been  foreseen  and 
contemplated  by  the  parties  to  the  contract  at  the 
time  of  entering  into  it.  The  underwriter  agrees  to 
indemnify  the  assured  upon  the  condition  universally 
implied,  that  the  assured  will  strictly  pursue  the  regu- 
lar and  customary  course  of  the  voyage  insured,  and 
carry  it  to  its  termination  with  all  safe,  convenient, 
and  practicable  expedition,  and  the  underwriter  will 
be  freed  from  his  liability  from  the  moment  of  any 
failure  to  carry  out  this  condition. 

This  tacit  understanding  not  to  depart  from  the 
lawful  course  of  the  voyage  insured,  is  technically 
called  an  implied  condition  not  to  deviate;  and  a 
deviation  in  the  legal  sense  of  this  term  may  be 
defined  to  be  any  unnecessary  or  unexcused  departure 
from  the  usual  course,  or  general  mode  of  carrying 
on  the  voyage  insured,  by  which  the  risk  is  altered, 
though  the  original  terminus  aA  quern  of  the  voyage 
insured  is  still  kept  in  view.^ 

If  ports  of  call  are  named  in  a  successive  order, 
the  ship  must  take  them  in  the  same  succession  in 
which  they  are  named. 

If  they  are  not  named  in  any  order,  they  must 
be  taken  in  the  order  in  which  they  occur  in  the 
usual  and  most  convenient  and  practicable  course 
of  the  voyage,  not  according  to  the  shortest  geogra- 

*  Arnould  on  M.  I.,  vol.  I.,  p.  394 ;  3  Kent's  Com.  p.  424. 
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pliical  distances.     Any  departure  from  the   above 
would  be  considered  a  deviation. » 

Thus,  a  ship  was  insured  at  and  from  Fisherrow 
to  Gothenburgh  and  back  to  Leith  and  Cockenzie. 
It  appeared  in  evidence  that  Leith  was  a  very  safe 
add  commodious  harbour,  and  Cockenzie  a  very 
small  and  insecure  one,  especially  in  the  winter 
season.  That  the  two  places  are  about  ten  miles 
apart  from  each  other ;  but  Cockenzie  lies  nearer  to 
Gothenburgh  than  Leith,  and  it  is  about  a  mile  ^.nd 
a  half  out  of  the  way  to  put  into  Cockenzie  in 
going  from  Gothenburgh  to  Leith.  There  was  no 
settled  course  of  trade  to  regulate  thi9  voyage  in  this 
respect.  The  ship  first  put  into  Cockenzie,  and  in 
coming  out  was  stranded  and  was  lost.  It  was  held, 
that  the  putting  into  Cockenzie  first  was  a  deviation 
by  which  the  underwriters  were  discharged." 

But  where  the  intentions  of  the  contracting  parties 
are  clear,  a  departure  from  the  usual  course  would 
not  be  a  deviation.  As  where  the  policy  was  for 
a  voyage  "  at  and  from  Martinique,  and  all  and  every 
West  India  islands,  to  London,"  and  the  vessel, 
after  leaving  Martinique,  sailed  to  St.  Domingo, 
which  was  much  out  of  her  course  from  Martinique 
to  London,  and  took  in  her  cargo  there,  and  was 
captured  on  the  voyage  to  London.  Lord 
Mansfield    held    that   the     clause    in    the     policy 

'^  Gairdner  v.  Senhonse,  3  Taunt.  16;  Marsden  v,  Reid,  3  East. 
Rep.  577. 
•  Beatscm  v.  Haworth,  6  T.  R.  531. 
13 
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warranted  a  course  from  Martinique  to  islands  not 
in  the  homeward  voyage/ 

A  policy  of  insurance  was  effected  on  a  vessel  "  at 
and  from  Liverpool  to  ports  and  places  in  China 
and  Manilla,  all  or  any,  during  the  ship's  stay  there 
for  any  purposes,  and  from  thence  to  her  port  or 
ports  of  calling  and  discharge  in  the  United  King- 
dom, with  liberty  to  call  and  stay  at  all  or  any  ports 
or  places  on  either  side  of,  and  at  the  Cape  of  Good 
Hope."  The  vessel  sailed  direct  from  Liverpool  to  a 
port  in  China,  having  on  board  a  cargo  for  that  port, 
and  also  for  Manilla.  She  afterwards  discharged 
the  remainder  of  her  outward  cargo.  At  Manilla 
the  captain  took  on  board  on  freight  230  chests  of 
opium  for  Tongkoo  and  sailed  from  Manilla  (the 
vessel  not  being  a  tenth  part  laden) ,  intending  to 
seek  there  a  freight  back  to  England,  and  whilst  he 
was  sailing  towards  Tongkoo  the  vessel  was  by  the 
perils  of  the  sea  totally  lost.  Tongkoo  is  altogether 
out  of  the  regular  course  of  a  voyage  from  Manilla  to 
England.  It  was  held,  that  the  sailing  from  Manilla 
to  Tongkoo  was  not  a  deviation,  the  words  in  the 
policy  meaning  not  "from  Manilla  "  only,  but  ** from 
ports  or  places  in  China  and  Manilla,  all  or  any."^ 

K  a  ship  is  bound  on  a  voyage  ^Ho  ports  of 
discharge"  which  are  not  specifically  named. in  the 
contract,  the  rule  is,  that  the  ship  must  visit  such 

*  Bragg  V.  Anderson,  4  Taunt.  229. 
»  Ashley  v.  Pratt,  17  L.  J.  Ex.  135. 


CALLING  A  T  INTERMEDIA  TE  PORTS.  99 

ports  in  the  geographical  order  of  their  distance  from 
the  port  of  departure. 

Thus,  where  a  ship  was  bound  **  from  London  to 
her  ports  of  discharge  within  the  Straits  of 
Gibraltar  as  high  as  Messina/'  and  sailed  with  a 
freight  for  Marseilles,  but  with  instructions  to  go  also 
to  Genoa,  Leghorn,  and  Naples;  on  arriving  off 
Marseilles,  her  first  port  of  discharge  in  geographical 
orderi  as  she  was  prevented  by  contrary  winds 
from  putting  in  there,  she  proceeded  first  to  Genoa 
and  then  to  Leghorn,  from  which  latter  place  she 
was  making  her  way  back  to  Marseilles,  when  she 
was  captured;  this  sailing  back  to  Marseilles  was 
held  to  be  a  deviation.  * 

If  several  successive  ports  of  discharge  are  speci- 
ficallynamed,  it  is  not  necessary  that  the  ship  should 
sail  to  all  of  them ;  she  may  omit  any,  or  sail  only  to 
one,  the  sole  limitation  being,  that  if  she  visits  more 
than  one,  she  must  take  them  in  the  order  in  which 
their  names  occur.^ 

Thus,  on  a  voyage  to  Palermo,  Messina,  and  Naples, 
it  was  held  that  a  voyage  to  the  three  places  named 
meant  a  voyage  to  either  of  them,  or  any  of  them  in 
their  order,  and  that  any  of  the  places  might  be 
dropped ;  but  if  the  ship  went  to  more  than  one,  she 
must  take  them  in  the  order  named.' 

The  ship,  in  touching  at  any  place  for  orders  before 

1  Clason  V,  Simmonds,  6  T.  B.  633. 
'  Amould  on  M.  I.,  vol.  1,  p.  413. 
'  Marsden  v.  Reid,  3  East.  Rep.   577. 
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she  has  selected  her  port  of  discharge,  is  not  confined 
to  take  the  ports  in  the  successive  order  in  which 
they  lie  in  the  course  of  the  voyage,  but  may  return 
to  a  port  she  has  quitted  for  orders  as  to  her  port 
of  discharge ;  but  after  selecting  her  port  of  discharge 
she  must  touch  at  ports  only  in  their  successive 
order.* 

But  insurance  generally  "  to  a  market,  "  or  for  the 
purpose  of  obtaining  or  loading  a  cargo,  or  trading 
in  a  certain  mentioned  region,  authorizes  passages 
backwards  and  forwards  for  the  purposes  of  the 
voyage,  regard  being  had  to  the  prevailing  winds 
and  currents  as  to  the  order  of  touching  at  ports, 
and  such  a  policy  covers  the  risk  to  the  same  port 
more  than  once.^ 

The  extent  of  the  license,  by  which  liberty  is  given 
to  the  ship  **  to  call,*'  or  "to  touch,"  or  **  to  touch  and 
stay,"  or  "to  touch,  stay,  and  trade,"  either  "at 
certain  specified  ports,'*  or  "  at  all  ports  whatsoever 
for  all  purposes  whatsoever,"  &c.  &c.,  depends  upon 
the  nature  and  extent  of  the  risk  contemplated  and 
undertaken  by  the  parties  to  the  policy,  and  are  to  be 
collected  from  the  contents  of  the  policy  itself. 

The  construction  of  these  clauses  njust  be  governed 
by  the  character  of  the  voyage  described,  and  by 
the  fair  and  reasonable  construction  of  the  provisions 

1  Andrews  v,  Mellish,  5  Taunt.  496 ;  Hunter  v.  Leathley,  10  B.  &  C. 
858. 

'  Warre  ».  Miller,  4  B.  &  C.  538 ;  Forbes  v.  Aspinall,  13  East.  Rep. 
323 ;  Forbes  v,  Cowie,  1  Camp.  620. 
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of  the  policy ;  and  if  the  purpose  is  expressed,  the 
construction  is  to  be  Hberal  in  reference  to  such 
purpose.  Thus,  where  a  ship  was  insured  at  and 
from  Pemambuco  to  London,  liberty  was  given  to 
proceed  and  sail  to,  and  touch  and  stay  at  any  ports 
or  places  whatsoever,  and  to  call,  take  in,  deliver,  or 
exchange  goods  at  any  place ;  and  the  vessel,  after 
touching  at  Pernambuco  and  finding  no  cargo  there, 
sought  it  at  St.  Salvador,  another  port  in  the  Brazils, 
and  the  same  distance  as  Pernambuco  out  of  the  direct 
course  to  London ;  it  was  held  to  be  no  deviation.* 

But  it  may  be  taken  as  a  general  rule  that  a  liberty 
to  touch  and  stay,  though  couched  in  very  extensive 
terms,  can  only  confer  a  power  of  visiting  such  ports 
as  lie  in  the  usual  and  direct  course  between  the 
termini  of  the  voyage  insured.^ 

However  extensive  the  language  of  these  clauses 
may  be,  they  can  never  confer  a  power  of  visiting 
ports  out  of  what,  upon  a  fair  construction  of  the 
whole  policy,  appears  to  have  been  the  course  of  tha 
voyage  contemplated  and  insured  by  the  parties ; 
nor  will  they  justify  the  ship  in  visiting  any  port, 
even  though  within  the  local  limits  of  the  voyage 
insured,  for  any  purpose  which  is  not  connected  with 
the  main  object  of  the  adventure.'    Thus,  where  the 

*  Laiiibert  v.  Liddard',  5  Taunt.  480 ;  Harrower  y .  Hutchinson,  Law 
R.  4  Q.  B.  623 ;  s.  c.  Law  R.  5  Q.  B.  584. 

■  Arnould  on  M.  I.,  vol.  1,  p.  419. 

'  Langhom  v.  Allnutt,  4  Taunt.  510 ;  Rucker  ».  Allnutt,  15  East. 
Rep.  278 ;  Solly  v.  Whitmore,  5  B.  &  Aid.  45, 
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insurance  was  from  Para  to  New  York,  "  witt  leave 
to  call  at  any  of  the  windward  and  leeward  islands 
on  the  passage,  and  to  discharge,  exchange,  and 
take  on  board  the  whole  or  any  part  of  any  cargo, 
at  any  ports  or  places,  particularly  at  all  or  any  of 
the  windward  and  leeward  islands,  without  being 
deemed  any  deviation,"  the  ship  having  proceeded  to 
two  of  the  leeward  islands  for  a  purpose  wholly  un- 
connected with  the  voyage,  it  was  held  a  deviation.* 
So,  in  another  case  a  ship  was  insured  "  at  and 
from  London  to  New  South  Wales,  and  at  and  from 
thence  to  all  ports  and  places  in  the  East  Indies 
or  South  America,"  with  liberty  "  to  proceed  and  sail 
to,  touch  and  stay  at  any  ports  or  places  whatsoever, 
particularly  to  trade  and  sail  backwards  and 
forwards,  and  forwards  and  backwards."  Under  this 
policy,  the  ship  sailed  from  London  with  convicts 
for  New  South  Wales.  From  thence  she  sailed  to 
New  Zealand  and  back  to  New  South  Wales.  On 
her  way  back  from  New  South  Wales  she  was  lost. 
It  was  held,  that  notwithstanding  the  extensive  terms 
of  the  policy,  the  .  sailing  to  New  Zealand  was  a 
deviation,  as  New  Zealand  lay  entirely  out  of  the 
course  of  the  voyage  from  New  South  Wales,  either 
to  the  East  Indies  or  to  South  America,  and  not 
connected  with  either  of  the  voyages  contemplated 
by  the  parties.^ 

^  Hammond  v.  Reid,  4  B.  &  Aid.  72 ;  Ranken  v.  Reeve,  2  Park's 
M.  I.  627. 

»  Bottomley  v,  Bovill,  5  B.  &  C.  210. 
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If  the  ship  is  in  a  port  which  she  was  justified  in 
visiting,  it  is  not  a  change  of  the  risk,  and  it  does 
not  discharge  the  insurers  for  her  to  trade,  or  land, 
or  take  on  board  goods  in  such  port,  even  although 
such  acts  were  foreign  to  the  main  purpose  of  the 
adventurci  if  no  delay  or  enhancement  or  variation 
of  the  risk  is  occasioned  thereby.* 

An  act  of  trading  not  contemplated  by  the  parties 
to  the  policy,  and  unconnected  with  the  main  object 
of  the  adventure,  is  justifiable  only  on  condition  that 
it  be  completed  during  the  period  of  the  ship's  lawful 
stay  at  an  allowed  port  for  a  justifiable  purpose ;  and 
any  delay  caused  by  it  beyond  the  time  hond  fide 
necessary  for  accomplishing  the  legitimate  purpose 
for  which  the  ship  visited  the  port,  is  a  deviation.^ 

Wherever  usage  requires  that  a  pilot  should  be  "TosaU 
engaged,   or  it   is  compulsory  by  the  law  of  the  without 
country  in  which  the  vessel  is,  that  a  pilot  should  be  ^^^ 
employed  by  any  vessel  entering  or  leaving  the  port, 
it  is  obligatory  on  the  master  to  secure  the  services 
of  a  duly  qualified  pilot,  where  practicable.     It  is  a 
duty  which  he  owes  to  his  owners,  to  the  shippers, 
and  also  to  the  insurers.   And  if  the  law  and  usage, 
or  the  nature  of  the  navigation  requires  the  employ- 
ment of  a  pilot,  the  master  must  take  one,  and  as  it 
is  a  part  of  the  impUed  warranty  of  seaworthiness 

1  Raine  v.  Bell,  9  East.  196 ;  Delaney  v,  Stoddart,  1 T.  R.  22 ;  Cormack 
V,  Gladstone,  11  East.  Bep.  347 ;  Laroche  0.  Oswin,  12  East.  Bep.  131. 

»  Warre  v.  Miller,  4  B.  &  C.  538 ;  Williams  v.  Shee,  3  Camp.  469 ; 
Inglis  ».  Vaux,  3  Camp.  437. 
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that  the  master  should  engage  a  pilot,  the  insured 
will  be  deprived  of  any  recourse  against  the  insurers, 
whether  the  loss  can  be  traced  to  such  breach  of  the 
warranty  or  not.* 

Thus,  where  a  homeward  bound  ship  received  on 
board  at  Orfordness  a  pilot  under  the  5  Geo.  2,  c.  20, 
who  quitted  her  at  Halfway  Reach  before  she  had 
arrived  at  her  moorings,  after  which,  before  she  was 
safely  moored,  an  accident  happened  and  the  vessel 
was  sunk.  The  underwriter  on  the  ship  and  cargo 
was  held  discharged  from  his  liability  on  account  of 
there  being  no  pilot  on  board  at  the  time,  though 
it  did  not  appear  that  the  loss  was  directly  imputable 
to  want  of  skill  in  those  who  navigated  the  vessel.  ^ 

The  true  position  seems  to  be  that,  except  where 
required  by  the  positive  regulations  of  an  Act  of 
Parliament,  which  have,  as  laid  down  by  Patteson,  J., 
the  eflTect  of  creating  an  intermediate  voyage,  on 
which  the  ship  is  not  seaworthy  without  a  pilot,  the 
negligence  of  a  master  in  not  taking  a  pilot  on  board, 
in  entering  a  port  at  any  intermediate  stage  of  the 
voyage,  where  usage  requires  him  to  do  so,  will  not 
discharge  the  underwriters  from  liability.'  For  if 
on  arrival  off  a  port,  the  master  uses  due  diligence 
to  obtain  a  pilot,  but  is  unable  to  secure  one,  and 
then  does  what  a  prudent  master  ought  to  do  under 

*  Dixon  V.  Sadler,  6  M.  &  W.  414 ;  9  L.  J.  Ex.  48. 
«  La'W  V.  Hollingsworth,  7  T.  R.  160. 

^  HoUingworth  v.  Brodrick,  7  Ad.  &  E.  44 ;  Dixon  v,  Sadler,  8  M. 
&  W.  900. 
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the  circumstances,  the  insurers  would  not  be  dis- 
charged if  the  ship  were  lost  by  any  of  the  perils 
insured  against. 

Thus,  where  a  ship  arrived  at  3  p.m.  off  Sierra 
Leone,  where  there  was  a  regular  establishment  of 
pilots,  and  being  unable  to  procure  a  pilot  in  answer 
to  his  signals,  the  master  attempted  to  enter  the 
river  without  one,  and  in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  jury  were  of  opinion  that 
under  the  circumstances  the  master  had  acted  as  a 
prudent  man,  and  held  the  underwriters  liable.' 

The  introduction  into  the  bill  of  lading  of  the 
words  "  to  sail  with  or  without  pilots,"  will  not  have 
the  effect  of  releasing  the  shipowner  from  any 
responsibility  which  would  otherwise  attach  to  him. 
If  his  vessel  is  prohibited  by  any  statutory  law  from 
entering  or  leaving  a  port  without  a  pilot  being  on 
board,  he  cannot  rid  himself  of  his  responsibility  to 
the  shippers  of  goods  on  his  vessel,  for  loss  or  damage 
which  the  cargo  may  have  sustained  by  the  non- 
employment  of  a  pilot.  A  contract  of  this  nature, 
being  an  agreement  to  do  an  act  in  violation 
of  statutory  law,  would  to  that  extent  be  void,  its 
character  is  such  that  if  permitted  it  would  defeat 
the  provisions  of  the  various  statutes  and  enactments 
relating  to  compulsory  pilotage,  and  in  India  would 
be  void  under  the  Indian  Contract  Act.^ 

In  the  United  Kingdom  the  effect  of  these  words 

1  Phillips  V.  Headlara,  2  B.  &  Ad.  380. 
»  Acfc  IX.  of  1872,  sec.  23. 
14 
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.»r  iiijpruiloully,  and  whether  this  clause  in  the  bill  of 

Imliii;^  iibsolvod  him  from  liability. 

IL  i;4  uii  undecided  and  very  doubtful  proposition 
ul"  hJiij^lish  law  whether  a  deviation  for  the  purpose 
wl"  rundoring  salvage  service  to  property  would, 
\\\\\\\\  gouoral  principles,  avoid  a  policy  of  insurance, 
Hiul  Sir  11.  Phillimore,  in  the  case  of  the  "  Thetis,"=^ 
rofusoil  to  give  his  assent  to  this  proposition. 

Ur.  Lushington,  in  giving  judgment  in  Papayanni 
v.  Hooquard,'  which  came  before  the  Privy  Council 
in  1866,  said  :  "  It  never  has  been  directly  decided 
by  any  Court  in  this  country  what  is  the  eflFect  of 
a  deviation,  where  the  object  of  that  deviation  has 
been  the  performance  of  salvage  service  with 
I'eferenoe  either  to  life  or  to  property.'* 

The  American  Courts  appear   to  have  made  a 

»  Macgregor  «.  Dover  &  Deal  Ry.  Co.,  18  Q.  B.  618. 
•  Law  R.  2  Adm.  36S  ; ;»  L.  J.  Adm.  42. 
»  Tho  True  Blue,  Law  R.  1  P.  C.  *250. 
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distinction  between  a  deviation  for  the  purpose  of 
saving  life,  and  for  that  of  saving  property;  and  it  is 
still  a  matter,  of  uncertainty  whether  such  a  distinction 
has  been  finally  established. » 

However,  the  rendering  of  salvage  services  is  an 
obligation  required  by  the  dictates  of  humanity,  by 
the  principles  of  public  policy^  and  by  the  general 
interests  of  society,  and  has  been  recognized  as  such 
by  the  practice  and  jurisprudence  of  every  civilised 
State,  **  It  is  the  duty,"  Lord  Stowell  says  in  the 
case  of  the  "  Waterloo,"  ^  "  of  all  ships  to  give  succour 
to  others  in  distress  :  none  but  a  freebooter  would 
withhold  it.  " 

Where  the  bill  of  lading  con  tains  a  provision  that  the 
vessel  may  "  assist  and  tow  vessels  in  all  situations," 
it  is  not  competent  to  the  owner  to  deny  that  the 
attempt  to  salve  a  vessel  in  distress  was  within  the 
scope  of  the  authority,  and  in  the  course  of  the 
employment  of  the  master. 

Thus,  where  the  steamer  *' Thetis,"  while  on  a 
voyage  from  Marseilles  to  London,  fell  in  with  the 
steamer**  Sardis,  "  which  had  been  disabled  by  an 
accident  to  her  machinery ;  the  master  of  the  "Thetis" 
agreed  to  tow  the  **  Sardis  "  to  port,  for  a  sum  agreed 
on.  In  endeavouring  to  do  so,  the  **  Thetis  " 
negligently  came  into  collision  with  the  *'  Sardis"  and 

1  3  Kent's  Com.,  pp.  425-426  and  note  ;  2  Parsons  Mar.  Law  Bk.  2, 
c.  8,  p.  298. 

»  2  Dods.  Adm.  Eep.,  p.  437  ;  Lawrence  v.  Sydebotham,  6  East. 
Eep.  53. 
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sunkher.  The  policy  of  insurance  upon  the  "  Thetis  '^ 
and  her  bills  of  lading  provided  that  she  might  assist 
and  tow  vessels  in  all  situations.  Held,  that  the 
master  of  the  •*  Thetis  **  was  acting  within  the  scope 
of  his  general  authority  as  master  in  endeavouring 
to  tow  the  "  Sardis  "  to  port,  and  that  the  owners 
of  the  "  Thetis*'  were  consequently  liable  for  the 
damage  caused  by  his  negligence  in  so  doing.  Also, 
that  even  if  there  had  been  no  clause  in  the  policy  of 
insurance  or  bills  of  lading  as  to  salvage  services,  the 
master  would  nevertheless  have  been  acting  within 
his  general  authority  as  master,  in  rendering  salvage 
services  to  the  **  Sardis."* 
«•  Being  BiUs  of  lading  are  evidence  against  the  master,  or 
and  num-  the  owucr  of  the  ship,  not  only  as  to  the  reception 
per  mar-  of  the  merchandise,  but  as  to  any  material  fact 
stated  in  them  respecting  the  quantity,  or  quality,  or 
any  other  element  in  the  description  of  the  goods. 
It  is  therefore  usual  to  describe  them  only  as  so 
many  boxes,  or  bales,  or  parcels,  **  numbered  and 
marked  as  per  margin" ;  sometimes  the  words 
"contents  unknown,"  or,  "  said  to  contain," &c.,  are 
added ;  and  if  the  words  **  containing,"  &c.,  are  added, 
which  is  also  not  unusual,  the  master  and  ship  are 
held  bound  only  to  deliver  the  boxes  as  they  were 
received  by  them.^ 

When  the  cargo  has  been  delivered  and  taken 
on  board  by  'weight,  number,  or  measure,  the  master 

\Law  E.  2  Adm.  368 ;  38  L.  J.  Adm.  42. 
■  Parsons  on  Sh.,  vol.  I.,  p.  197. 
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• 

ought  to  be  very  careful  that  the  weight,  number,  or 
measure  expressed  in  the  bills  of  lading,  corresponds 
precisely,  with  the  weight,  number,  or  measure  as 
had  been  noted  in  the  log-slate,  cargo -book,  or  log- 
book. Though  the  statement  in  the  bill  of  lading  is,- 
as  between  the  shipper  and  shipowner,  not  decisive 
proof  of  the  real  quantity  actually  shipped,  and  is 
held  to  operate  merely  as  a  receipt  liable  to  be 
corrected  by  evidence ;  yet,  even  in  this  instance,  the 
mere  circumstance  of  a  bill  of  lading  being  challenged 
as  untruthful,  tells  very  strongly  against  the  veracity 
and  correctness  of  the  subscribing  master,  and  the 
result  may  be  much  more  serious  if  such  a  bill  of 
lading  be  in  the  hands  of  an  onerous  indorsee. 

Where  the  master  had  been  induced  by  the  fraud 
(as  alleged)  of  the  shipper's  agent  at  Singapore,  to 
sign  a  bill  of  lading  for  890  bags  of  pepper,  while 
only  790  had,  in  fact,  been  shipped,  it  was  held,  that 
as  between  the  original  parties  the  bill  of  lading  was 
merely  a  receipt  liable  to  be  opened  up  by  evidence 
of  the  real  fact,  to  be  ascertained  by  a  jury,  whether, 
in  fact,  890  bags,  or  only  790,  were  shipped.* 

Where  1,676  bags  of  rye  meal,  or  bran,  all 
being  marked  alike  "  S.  S.  C.  M.,"  some  weighing 
twelve  stone  and  some  eight  stone,  were  shipped  on 
board  a  general  ship  and  stowed  without  distinction, 
and  the  master  signed  two  bills  of  lading,  one  for 

1  Bates  V.  Todd,  1  M.  &  Eob.  106 ;  see  also  Berkley  v.  Watling,  7 
Ad.  &  E.  29 ;  Hubbersty  v.  Ward,  8  Ex.  330 ;  Campion  v.  Colvin,  3 
Bing.  N.  C.  17 ;  McLean  v.  Fleming,  Law  R.  2  H.  L.  128 ;  Meyer  v. 
Dresser,  33  L.  J.  C.  P.  289. 
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1 , 209  bags  and  another  for  467  bags,  the  latter  stating 
it  to  be  **rye,  feeding  meal,  or  bran,  gross  35  tons 
9  cwt.  English  weight,"  and  added  at  the  foot 
"  contents  unknown  and  not  responsible  for  weight "; 
'it  was  held,  that  under  this  latter  bill  of  lading 
the  master  was  bound  to  deliver  467  of  the  twelve 
stone  bags,  as  the  gross  weight  in  the  bill  of  lading 
could  only  be  satisfied  by  all  the  bags  delivered  being 
of  the  larger  size/ 

The  shipowner  is  estopped  from  alleging,  in  an 
action  brought  against  him  by  an  indorsee,  or  assignee 
for  value,  for  non-delivery  of  the  cargo,  that  the  goods 
at  the  time  of  shipment  were  not  marked  in  the 
manner  described  in  the  bill  of  lading.  Thus,  where 
four  casks  of  wire  were  shipped  in  London  for 
Calcutta,  and  were  described  in  the  bill  of  lading  as 
bearing  a  certain  mark,  beneath  which  was  the  word 
"Calcutta,"  as  being  the  port  of  destination,  and 
contained  express  exemptions  for  loss  arising  from 
obliterations  or  illegible  marks.  The  indorsee  of  the 
bill  of  lading,  upon  demanding  delivery  of  the  four 
casks  on  the  arrival  of  the  vessel  at  Calcutta,  found 
that  they  had  been  landed  at  Colombo,  from  whence 
they  were  subsequently  forwarded.  In  an  action  for 
the  value  of  the  goods,  it  was  held,  that  the  defendant 
was  estopped  from  alleging  that  the  casks  were  not 
marked  as  stated  ip  the  bill  of  lading.^ 

Likewise  a  statement  in  the  margin  of  the  bill  of 

*  Bradley  v.  Dunipace,  31  L.  J.  Ex.  210. 

»  Madhub  Chunder  Dey  ».  Law,  13  Ben.  L.  R.  394. 
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lading  that  freight  has  been  paid,  is  conclusive  against 
the  shipowner  in  an  action  by  the  assignee  of  the  bill 
of  lading  to  recover  the  goods.  * 

The  master  and  shipowners  of  a  general  ship  being 
primd  facie  common  carriers  of  goods  for  hire,  are  at  ^^b-w^to 
common  law,  and  irrespective  of  the  bill  of  lading,  *^®  ®^°®p: 

'  •        ^  o^   tiona    and 

regarded  as  insurers    against  all    Ipss  or    injury  oonditiona 
occasioned  to  the  goods  delivered  to  them  on  freight  t®r  oon- 

tained«" 

by  fire,  or  robbery,  or  any  other  cause,  excepting 
**the  act  of  God  and  the  king's  enemies."^ 

This  liability  on  their  part  is  usually  limited  in 
the  bill  of  lading  contracting  for  the  safe  carriage 
and  delivery  of  the  cargo,  by  some  express  clause 
exempting  them  from  certain  specified  perils. 

There  is  no  foundation  for  the  doctrine  that  all 
owners  of  ships  carrying  goods  for  hire,  whether  they 
be  common  carriers  or  not,  are  subject  to  the  same 
liability  as  that  which  attaches  to  the  common 
carrier. 

This  question  was  judicially  determined  for  the 
first  time  in  1876,  in  the  case  of  Nugent  v.  Smith,' 
the  authorities  from  the  earliest  period  downwards 
being  carefully  reviewed  by  Cockburn,  0.  J.,  who 
cited  with  approbation  the  following  definition  of  a 
common  carrier  as  laid  down  in  Parsons  on  Shipping*: 

1  Howard  tj.  Tucker,  1  B.  &  Ad.  713. 

•  Macklin  r.  "Waterhouse,  5  Bing.  217 ;  Forward  v.  Pittard,  1  T. 
E.  27;  Hyde  v,  Trent  Nav.  Co.,  5  T.  R.  389  ;  Liver  Alkali  Co.  v, 
Johnson,  43  L.  J.  Ex.  217  ;  Nugent  v.  Smith,  45  L.  J.  C.  P.  697. 

8  45  L.  J.  Q.  B.  697. 

*  Vol.  I.,  p.  245. 
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**  A  common  carrier  is  one  who  offers  to  carry 
goods  for  any  person  between  certain  termini  and 
on  a  certain  route.  He  is  bound  to  carry  for  all 
who  tender  to  him  goods  and  the  price  of  carriage, 
and  insures  these  goods  against  all  loss  but  that 
arising  from  *  the  act  of  God'  or  the  public  enemy, 
and  has  a  lien  on  the  goods  for  the  price  of  the 
carriage.  If  either  of  these  elements  is  wanting, 
we  say  the  carrier  is  not  a  common  carrier 
either  by  land  or  by  water.  If  we  are  right  in 
this,  no  vessel  will  be  a  common  carrier  that  does 
not  ply  regularly,  alone,  or  in  connection  with 
others  on  some  definite  route,  or  between  two  certain 
termini." 

But,  notwithstanding  the  exception  which  is  usually 
inserted  as  **  the  act  of  God,  the  king's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever,  during  the  said  voyage,"  the  master 
and  shipowners  are  held  responsible  for  every  injury 
caused  by  the  said  risks,  which  might  have  been 
prevented  by  human  foresight  or  care. 

The  exceptions  in  the  bill  of  lading  do  not  exempt 
the  shipowners,  or  the  master,  from  the  consequences 
of  the  want  of  reasonable  skill,  diligence,  and 
care;  but  only  from  the  absolute  liability  of  a 
common  carrier,  so  far  as  the  excepted  causes  are 
concerned,  that  is,  the  exceptions  only  exempt  them 
from  liability  for  loss  which  has  been  caused  by 
some  of  the  excepted  causes,  and  which  could  not 
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have  been  avoided  by  reasonable   care,  skill,  and 
diligence.* 

Notwithstanding  the  exceptions  in  the  bill  of 
lading,  if  it  is  proved  that  the  injury  was  caused  by 
the  negligence  of  the  shipowners  or  master,  they 
are  liable  even  when  the  e'xceptions  cover  the  cause 
of  injury. 2 

Although  the  rule  is  thus  laid  down  in  general 
terms  at  common  law,  that  the  carrier  is  responsible 
for  all  losses  not  occasioned  by  the  act  of  God,  or  of 
the  king's  enemies,  it  is  to  be  understood  in  all  cases 
that  the  rule  does  not  cover  any  losses  not  within 
the  exceptions,  which  arise  from  the  ordinary  wear 
and  tear,'  and  chafing  of  the  goods  in  the  course  of 
their  transportation;  or  from  their  ordinary  loss, 
deterioration  in  quantity  or  quality,  in  the  course  of 
the  voyage,  or  from  their  inherent  natural  infirmity 
and  tendency  to  damage  or  wrong,  or  by  the 
misconduct  of  the  owner  or  shipper  thereof.* 

By  the  bill  of  lading,  the  master  undertakes  to  "in the 
deliver  the  goods  or  cargo  "  in  the  like  good  order  and  ordefTnd 
condition"  as  they  had  been  shipped  on  board,   i.e.,  ^^^^^^^^^'^ 

*  Laurie  v.  Douglas,  15  M.  &  W.  746 ;  Grill  v.  General  Iron  S. 
Collier  Co.,  Law  R.  1 C.  P.  600 ;  Law  R.  3  C.  P.  476 ;  Czechs.  G.  S.  N. 
Co.,  Law  R.  3  C.  P.  17 ;  Ohrloff  v.  Briscall,  Law  R.  1  P.  C.  231 ;  Leuw 
V.  Dudgeon,  Law  R.  3  C.  P.  17n ;  Lloyd  v.  General  Iron  S.  Collier  Co., 
33  L.  J.  Ex.  269. 

«  Notara  v.  Henderson,  Law  R.  7  Q.  B.  235;  Laveroni  v,  Drury,  8 
Ex.  166. 

3  Graham  ».  Hille,  10  Bom.  H.  C.  Rep.  60;  The  Nepoter,  Law 
R;  2  Adm.  375. 

*  3  Kent's  Com.,  p.  406  ct  seq. ;  Story  on  Bail,  s.  492a. 
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not  that  the  captain  is  to  preserve  and  deliver  them 
in  the  identical  good  order  as  when  shipped,  but 
that  he  is  to  take  all  possible  care  of  them  during 
the  voyage.  A  literal  and  precise  application  of 
the  provisions  of  the  bill  of  lading  would  deprive  the 
shipowner  of  all  freight,  if  the  goods  were  not 
delivered  in  as  good  condition  as  received.^ 

If  the  goods  are  delivered,  but  are  damaged  by 
causes  for  which  the  shipowner  is  responsible, 
the  freight  is  payable,  but  the  shipper  may  claim 
compensation  for  the  damage,  whether  it  be  greater 
or  less  in  amount  than  the  freight.  And  it  is  well 
settled  in  England,  that  the  shipper  cannot,  in  an 
action  brought  against  him  for  freight,  set  up,  in 
defence,  that  the  goods  were  damaged  by  the 
negligence  of  the  carriers,  but  must  resort  to  a  cross- 
action,^ 

The  master  is  primarily  and  generally  the  agent 
of  the  shipowner,  to  convey  the  ^  cargo  safely  to  its 
destination,  in  order  to  earn  freight.'  Under  ordinary 
circumstances,  beyond  carrying  the  cargo  safely,  the 
master  has  nothing  to  do  with  it,  but  events  may 
happen  during  the  voyage  which  render  it  expedient 
and  necessary  that  he  should  act  for  the  owner  of 
the  cargo,  and  on  such  occasions  he  is  by  law  invested 
with  an  implied  authority  to  do  so.* 

^  Parsons  on  Sh.,  vol.  1,  p.  206. 

'  Bornmann  v.  Tooke,  1  Camp.  377  ;  Shields  v.  Davis,  6  Taunt,  ^b, 
4  Camp.  119. 

»  Dakin  v.  Oxley,  33  L.  J.  C.  P.  115. 

^  Notara  t;.  Henderson,  Law  B.  7  Q.  B.  230. 
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As  agent  for  the  shipowner  he  is  bound  to  receive 
the  cargo,,  to  stow  it  properly,  to  ventilate  it  when 
necessary,  ^  to  take  all  possible  care  of  it  during  the 
voyage,  2  to  use  reasonable  exertion  to  preserve  it, 
to  carry  it  directly  and  to  deliver  it  safely,  being 
liable  for  any  damage  or  injury  which  the  goods  may 
have  sustained  by  reason  of  bad  or  defective  stowage, ' 
or  from  the  improper  collocation  of  the  cargo.*  The 
owner  is  also  liable  for  loss  or  injury  to  the  goods, 
arising  from  the  careless  or  negligent  conduct  of  the 
master  and  crew  in  the  course  of  the  voyage,  unless 
the  liability  of  the  shipowner  for  such  negligence 
or  misfeasance  has  been  limited  by  the  conditions  of 
the  bill  of  lading/ 

But  the  shipowner  is  only  liable  for  the  value  of 
the  goods  lost  or  damaged,  and  not  for  the  costs 
incurred  by  the  master  in  defending  a  suit,  where  in 
so  doing  he  does  not  act  as  a  reasonable  and  prudent 
man  would  have  done,  as  where  he  refuses  to 
recognize  a  legal  claim  in  respect  of  which  it  is  clear 
he  has  no  defence.^ 

Lord  Chancellor  Cairns,  in  considering  the  effect 
of  the  words  "  to  be  delivered  from  the  ship's  deck, 
where  the  ship's  responsibility  shall  cease,  in  the  like 

*  Davidson  v.  Gwynne,  12  East  Rep.  381. 

«  Abbott  on  Sh.,  278 ;  Notara  r.  Henderson,  Law  R.  7  Q.  B.  230; 
Story  on  Agency,  p.  140. 
»  The  Nepoter,  Law  R.  2  Adm.  375. 

*  The  Freedom,  Law  R.  3  P.  0.  595. 

*  Steel  V.  State  Line  Steamship  Co.,  4»  S.  C,  657 ;  3  Asp.  Mar.  Law 
Ca.  N.  S.  516  ;  36  L.  T.  N.  S.  333. 

*  Ronneberg  v.  Falkland  Islands  Co.,  2  Asp.  Mar.  Law  Ca.  30. 
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good  order  and  condition,"  said,  "I  think  there  cannot 
be  any  reasonable  doubt  entertained  that  this  is  a 
contract  which  not  merely  engages  the  shipowner  to 
deliver  the  goods  in  the  condition  mentioned,  but 
that  it  also  contains  in  it  a  representation  and  an 
engagement ;  a  contract  by  the  shipowner  that  the 
fillip  in  which  the  goods  are  placed  is,  at  the  time  of 
its  departure,  reasonably  fit  for  accomplishing  the 
service  which  he  engages  to  undertake  and  perform. 
Reasonably  fit  to  accomplish  that  service  the  ship 
cannot  be  unless  it  is  seaworthy.  By  *  seaworthy ' 
I  do  not  desire  to  point  to  any  technical  meaning 
of  the  term,  but  to  express  that  the  ship  should 
be  in  a  condition  to  encounter  whatever  perils  of 
the  sea  a  ship  of  that  kind,  and  loaded  in  that 
way,  may  be  fairly  expected  to  encounter  on  the 
voyage/'^ 
"From  ^  Speaking  of  a  delivery  that  would  satisfy  and 
deck,when  exhaust  the  bill  of  lading,  Willes,  J.,  says  :  **  There 
responsi-  cau  bc  uo  complctc  delivery  of  goods  until  they  are 
cea^."  *  placed  under  the  dominion  and  control  of  the  person 
who  is  to  receive  th era. "^ 

m 

The  manner  of  delivering  the  goods,  and  conse- 
quently the  period  at  which  the  responsibility  of  the 
master  and  owners  will  cease,  depends  upon  the 
custom  of  particular  places  and  the  usage  of  particular 
trades,  and  must  be  made  in  accordance  with  the  ^ 

^  Steel !?.  The  State  Line  Steamship  Co,,  3  Asp.  Mar.   Law  Ca. 
N.  S.  516. 

•  Meyerstein  v.  Barber,  Law  R.  2  C.  P.  60. 
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same,  unless  there  be  something  expressly  in  the  bill 
of  lading  to  control  this.* 

Thus,  where  69  bales  of  hides  were  shipped  from 
Calcutta  to  London,  the  bill  of  lading  provided  that 
they  were**  to  be  delivered  from  the  ship's  deck,  where 
the  ship's  responsibility  shall  cease,"  and  according 
to  the  finding  of  the  jury,  the  bales  were  unloaded 
from  the  defendant's  steamer  and  placed  upon 
a  quay  in  the  Victoria  Docks,  by  the  Dock  Company, 
in  the  absence  of  the  consignees.  Sixty -eight  of  the 
bales  only  were  put  on  board  the  barges  sent  by  the 
plaintiflfs  agent  to  receive  them,  and  thus  one  of  the 
bales  was  never  delivered  by  the  Dock  Company,  and 
was  lost.  In  an  action  for  the  value  of  the  same,  it 
was  held  **  that  by  the  terms  of  the  bill  of  lading  the 
defendant's  liability  ceased  when  the  goods  left  the  * 
ship's  deck,  and  that  he  was  therefore  not  liable  for 
the  non-delivery  of  themissingbale  to  the  plaintiffs."^ 

So,  where  machinery  was  landed  at  Bombay  under 
a  bill  of  lading  expressed  as  above,  and  a  bedplate 
was  safely  lowered  into  a  boat  alongside,  but  instead 
of  being  placed  flat  at  the  bottom  of  the  barge,  it 
rested  at  an  angle  against  the  side  of  the  barge,  so 
that  the  under  surface  of  the  plate  was  unsupported. 
Two  cases  had  been  lowered  alongside  of  it,  and 
whilst  a  third  was  descending,  it  slipped  out  of  the 
tackle,  and  fell  on  to  them,  breaking  the  bedplate 

1  Gatliffe  v.  Bourne,  4  Bing.  N.  C.  314 ;  s.  c.  7  L.  J.  C.  P.  172 ;  Hyde 
V.  The  Trent  and  Mersey  Navigation  Co.,  h  T.  R.  389. 

2  Petrococbino  v.  Bott,  43  L.  J.  C.  P.  217. 
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though  not  injuring  the  other  cases.  The  bedplate 
having  been  delivered  in  good  order  into  the  barge, 
the  master  was  absolved  from  liability  for  its  breakage 
by  the  clause  in  the  bill  of  lading,  there  being  no 
evidence  of  culpable  negligence  on  his  part.  ^ 
« From  The  law  annexes  as  a  condition  to  the  earning  of 

the  ship's  ,  , 

tackle.*'  freight  that  the  goods  should  **  be  delivered  safe, 
clear  of  the  ship's  tackle."  The  reasonable  accepta- 
tion of  the  term  is  delivery  at  such  a  time  and  place 
and  in  such  a  mode,  as  is  consistent  with  the  power 
of  the  intended  recipient  to  receive,  have  and  retain 
it  in  his  possession,  and  constitute  a  delivery  within 
the  intention  of  the  deliverer  at  the  time.  Therefore 
it  will  be  no  delivery  if  the  article,  whilst  being 
lowered  over  the  ship's  side,  slips  out  of  the  ship's 
tackles,  or  the  ship's  slings,  forming  part  of  the 
tackles,  and  falls  into  the  boat  or  barge  in  such  a 
manner  as  to  roll  or  slip  into  the  water,  and  be  lost 
before  the  lighterman  could  secure  it.  But  the 
conditions  in  the  bill  of  lading  that  the  goods  are  "  to 
be  taken  from  the  ship's  tackles,"  will  be  fulfilled,  if 
the  Blaster  places  the  cargo  safely  over  the  ship's  side 
in  such  a  position  that  the  consignee  can,  if  he  desire, 
safely  take  delivery  of  it  from  the  tackles.  Thus,  in 
the  case  of  the  "  Cosmopolite,"  the  bill  of  lading 
contained  the  express  words  "  to  be  taken  from  the 
ship's  tackles,"  and  on  arrival  at  St.  Thomas  with  a 
boiler  weighing  35  tons,  sheers  were  erected  on  the 

1  The  Sassoon  Press  Cq.  v.  Brown,  Master  of  the  S.  S.  "Ariel/* 
Bombay,  5th  November  1874. 
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wharf,  the  boiler  was  hoisted,  and  the  vessel  hauled 
out  to  her  anchorage ;  but  the  consignee  declined,  on 
various  grounds,  to  take  the  boiler  from  the  ship's 
tackles  and  sheers,  demanding  that  it  should  be 
lowered  into  the  steamer  for  which  it  was  destined. 
This  was  refused,  and  the  consignee,  after  abandoning 
an  action  which  had  been  commenced,  hired  the  ship's 
tackles  and  accepted  the  boiler  as  tendered,  the 
conditions  in  the  bill  of  lading  having  been  fulfilled 
by  the  master.^ 

In  England,  when  goods  are  brought  by  ships  "AtL." 
from  foreign  countries,  the  bill  of  lading  is  merely 
a  special  undertaking  to  carry  from  port  to  port, 
and  in  such  case  it  has  been  considered  that 
according  to  the  established  course  of  trade,  a 
delivery  on  the  usual  wharf  is  such  a  delivery  as  will 
discharge  the  shipowner.  BuUer,  J.,  in  Hyde  v. 
The  Trent  and  Mersey  Navigation  Oo.,^  says,  "  When 
goods  are  brought  here  from  foreign  countries,  they 
are  brought  under  a  bill  of  lading  which  is  merely  an 
undertaking  to  carry  from  port  to  port."  Ashurt,  J., 
in  the  same  case,  says :  ^*  The  case  of  foreign  goods 
brought  to  this  country  depends  on  the  custom  of 
the  trade,  of  which  the  persons  engaged  in  it  are 
supposed  to  be  cognizant ;  by  the  general  custom,  the 
liability  of  ship  carriers  is  at  an  end  when  the  goods 
are  landed  at  the  usual  wharf.'*' 

Where  the  freighter  upon  the  arrival  of  his  ship  in 

1  2  Mit.  Mar.  N.  86.  "  6  T.  R.  389- 

3  Ang.  on  Car.,  s.  309. 
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the  Thames,  reftised  to  name  a  wharf  at  which  the 
cargo  could  be  discharged  and  delivery  made,  it  was 
considered  that  he  was  not  ready  and  willing  to  accept 
the  cargo,  and  was  liable  in  damages  to  the  ship- 
owner for  the  amount  he  would  have  received  as 
freight,  if  the  cargo  had  been  duly  delivered.^  And 
where,  to  an  action  for  not  delivering  goods  shipped 
on  board  a  steam  packet  at  Dublin  to  the  plaintiff 
or  his  assigns  at  the  port  of  London  pursuant  to 
the  bill  of  lading,  the  plea  was  that  the  goods  were 
safely  landed  and  deposited  on  a  certain  wharf,  called 
Fenning's  Wharf,  at  London,  to  remain  there  until 
they  could  be  safely  delivered  to  the*  plaintiff  or  his 
assigns,  it  being  usual  and  customary  for  steamers 
from  Dublin  to  land  and  deposit  goods  at  the  said 
wharf  for  the  use  of  the  consignees ;  and  that  whilst 
there  the  goods  had  been  destroyed  by  an  accidental 
fire.  The  plea  was  held  bad,  it  not  being  alleged 
that  the  delivery  had  been  made  according  to  the 
custom  and  practice  of  the  port  of  London,  or  that 
'  a  reasonable  time  had  been  allowed  to  elapse  after  the 
ship's  arrival,  in  order  to  give  time  to  the  consignee 
to  claim  and  receive  his  goods  alongside  the  vessel. 
**The  defendants,*'  said  Chief  Justice  Tindal,  '*  pro- 
fess in  their  plea  to  substitute  a  delivery  at  Fenning's 
Wharf,  in  the  port  of  London,  for  and  in  the  place  of 
a  delivery  *  at  the  port  of  London  to  the  plaintiff  or 
his  assigns,'  as  required  by  the  terms  of  the  bill  of 
lading.    But  we  know  of  no  general  rule  of  law  which 

*  Stewart  v.  Rogerson,  Law  R.  6  C.  P.  424. 
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governs  the  delivery  of  goods  under  a  bill  of  lading, 
where  such  delivery  is  not  expressly  in  accordance 
with  the  terms  of  the  bill  of  lading,  except  that  it 
must  be  a  delivery  according  to  the  practice  and 
custom  usually  observed  in  the  port  or  place  of 
delivery."' 

In  the  bill  of  lading  the  name  of  a  consignee  is  "To  a.  b. 

T    ,         .  .  T  111*  or  order  or 

mentioned,  but  it  sometimes  happens  that  the  shipper  assigns." 
or  consignor  is  himself  named  as  a  consignee, 
and  the  engagement  is  expressly  to  deliver  to  him 
or  his  assigns;  sometimes  no  person  is  named  as 
consignee,  but  the  terms  of  the  instrument  are  "  To 
be  delivered,  &c.  unto  A.  B.,  order,  or  assigns," 
which  words  are  generally  understood  to  import  an 
engagement  on  the  part  of  the  master  to  deliver  the 
goods  to  the  person  to  whom  the  shipper  or  consignor 
shall  order  the  delivery,  or  to  the  assignee  of  such 
person. 

The  person  entitled  to  receive  the  cargo  is  the 
lawful  holder  of  the  bill  of  lading,  being  the  consignee 
named  therein,  or  his  assignee  under  a  proper 
indorsement  of  the  bill  of  lading.^ 

But  the  master  cannot  be  expected  to  determine 
such  a  diflBcult  question  as  the  legal  title  to  a  bill  of 
lading  as  the  representative  symbol  of  the  cargo. 
If  a  bill  of  lading  in  proper  form  is  presented  to  him 
at  the  port  of  discharge,  he  is  justified  in  giving  up 

1  Gatliffe  v.  Bourne,  4  Bing.  N.  0.  314. 

'»  Meyerstein  r.  Barber,  Law  R.  2  C.  P.  38 ;  Ibid.  661 ;  Sheridan  ». 
New  Quay  Co.,  28  L.  J.  C.  P.  58;  Fearon  w.  Bowers,  1  H.  Blkst. 
364  n. 
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the  cargo  to  the  holder ;  and  if  there  be  more  than 
one  such,  the  master  having  no  reason  to  determine 
him  against  any  one  of  them,  yet  delivers  to  one,  he 
is  not  therefore  liable  to  an  action  by  any  of  the 
other  holders.  But  if  he  is  in  doubt  what  course  to 
take,  especially  when  there  appear  to  be  conflicting 
interests,  he  ought  to  take  an  indemnity  from  the 
holder  to  whom  he  means  to  deliver  the  cargo.  ^ 

In  considering  to  whom  he  will  be  safe  in  making 
and  in  refusing  delivery,  it  may  be  useful  to  remind 
the  master  that  he  can  rarely  incur  any  responsibility 
by  adhering  strictly  to  his  engagement  with  the 
shipper.  In  the  cases  of  Brandt  v.  Bowlby^  atid 
Coxe  V.  Harden,'  whatever  might  have  been  the 
rights  of  the  consignees,  the  master  and  his  owners 
would  have  been  safe,  had  he  not  departed  from  his 
contract  in  the  bill  of  lading  to  deliver  only  to  the 
order  of  the  shipper. 

The  master  should  remember  that  the  cases  in 

which  the  consignor  is  entitled  to  alter  the  destination 

of  a  consignment  are  not  of  frequent  occurrence. 

«» He  or         Payment  of  freight  is  always  provided  for  by  the 

paying      iusertion  of  stipulations  in  the  bill  of  lading,  the 

theLme!"  tcrms  of  which  vary  more  or  less  in  accordance  with 

the  nature  of  the  voyage  and  the  description   of 

cargo  to  be  conveyed.    As  the  usual  bill  of  lading 

expresses  that  the  goods  are  to  be  delivered  to  A.  B., 

1  The  Tigress,  32  L.  J.  Adm.  97 ;  Caldwell  v.  Ball,  1  T.  R.  205. 
«  2  B.  &  Ad.  932. 
3  4t  Easb  Bep.  211. 
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he  paying  freight  thereon,"  the  receiving  of  the 
goods  under  that  bill,  whether  by  the  original 
consignee,  or  any  assignee  or  indorsee  of  the  bill,  is 
evidence  of  an  obligation  to  pay  the  freight.  ^ 

In  Merian  v.  Funck,*  the  Court  said :  "It  is  well 
settled  that  when  the  goods,  by  the  terms  of  the  bill 
of  lading,  are  to  be  delivered  to  the  consignee,  or  to 
his  order,  on  payment  of  freight,  the  party  receiving 
them,  whether  a  consignee  or  an  indorsee,  to  whom  the 
bill  of  lading  is  transferred  by  the  consignee,  makes 
himself  responsible  for  the  payment  of  freight.' ' 

The  usual  clause  engaging  the  master  of  the  ship 
to  deliver  the  goods  to  the  consignee  or  his  assigns, 
he  or  they  paying  freight  for  the  said  goods,  is 
introduced  for  the  benefit  of  the  master  only,  and 
not  for  the  benefit  of  the  consignor,  and  therefore 'the 
master  is  not  bound  to  the  consignor  to  withhold  the 
delivery  of  the  goods  unless  the  consignee  or  his 
assigns  pay  the  freight. 

Nor  does  it  vary  the  case  that  the  consignor  is  also 
the  charterer  of  the  ship.' 

The  words  "paying  freight  as  per  charter-party," 
refer  to  the  charter-party  merely  for  the  purpose  of 
ascertaining  the  rate  of  the  freight,*  and  do  not  apply 
to  any  other  conditions  of  the  charter-party.^  Where 

^  Parsons  on  Sh.,  vol.  1,  p.  207. 
a  4  Denio  110. 

^  Shepard  v.  De  Bemales,  13  East  665 ;  Domett  p.  Beckford^  5 
B.  &  Ad.  621. 
*  The  Norway,  B.  &  L.  226 ;  s.  c.  12  L,  T.  N.  S.  57. 
6  Chappel  V,  Comfort,  31  L.  J.  0.  P.  58. 
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the  charter-party  made  the  cargo  deliverable  on 
being  paid  freight,  as  follows, "  the  ship  to  have  a  lien 
on  cargo  for  freight;  £3  10s.  per  ton  of  50  cubic  feet 
to  be  paid  to  captain  or  his  agents  on  right  and  true 
delivery  at  port  of  discharge,"  it  was  held,  that  the 
shipowner  had  no  lien  against  the  indorsee  of  a  bill 
of  lading  for  the  whole  chartered  freight,  but  only  for 
the  freight  due  on  the  goods  mentioned  in  the  bill  of 
lading* ;  and  the  holder  of  the  bill  of  lading,  subject 
to  the  conditions  of  a  charter-party,  will  be  liable 
for  dead  freight  where  such  is  payable  under  the 
charter-party.^ 

Where  freight  was  to  be  paid  by  the  shipper  one 
month  after  sailing,  "  ship  lost  or  not  lost,"  and  the 
bill  of  lading  was  handed  for  value  to  G.  and  Co.,  it 
was  held,  that  the  shipowner  had  a  lien  as  against  the 
defendants  for  the  bill  of  lading  freight,  the  assignee 
having  taken  the  bill  of  lading  with  the  risk  attached 
to  it,  and  therefore  subject  to  the  lien.' 

Where  a  charter-party  authorized  the  master  to 
sign  bills  of  lading  at  such  freights  as  might  be 
required  by  the  charterer's  agents,  without  prejudice 
to  the  charter,  which  gave  an  absolute  lien  on  the  cargo 
for  freight,  it  was  held  that  the  owner's  lien  only 
extended  to  the  sums  mentioned  in  the  bill  of  lading 
which  he  had  authorized  the  master  to  sign,  and  that 
he  had  no  lien  on  the  cargo  for  the  chartered  amount, 

^  Pry  V,  The  Chartered  Mercantile  Bank  of  India,  London  and 
China,  35  L.  J.  C.  P.  306. 
«  Gray  v.  Carr,  40  L.  J.  Q.  B.  257 ;  s.  c.  Law  B.  6  Q.  B.  522, 
8  Neish  V,  Graham,  27  L.  J.  Q.  B.  15. 
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which  was  mucli  larger  than  the  sums  named  in  the 
bill  of  lading.  * 

Freight  is  the  rewafd  payable  to  the  shipbwner  or     Freight, 
master  for  the  safe  carriage  and  arrival  of  goods 
ready  to  be  delivered.^ 

The  title  thereto  is  conditional  on  performance, 
and  payment  thereof  is  secured  by  a  lien  at  common 
law  on  the  goods  carried.  Sums  payable  in  advance,  • 
as  where  the  ship  was  to  receive  42  casks  of  wine  to 
be  carried  from  London  to  the  Cape,  the  shippers 
undertaking  to  pay  charterer  £5  per  ton  for  the  casks, 
on  delivery  to  the  shipper  of  the  proper  bill  of 
lading  of  the  casks  on  board  the  ship,  not  being 
dependent  on  performance  of  the  carrier's  contract, 
are  not  of  the  nature  of  freight  though  often  called 
by  that  name,  and  the  incidents  of  freight  do  not 
attach  thereto.^ 

The  word  "freight"  in  insurance  law,  and  as 
employed  in  policies,  has  a  more  extensive  signification 
than  in  the  general  law  of  shipping,  and  is  used 
comprehensively  to  denote  the  benefit  derived  by  the 
shipowner  from  the  employment  of  his  ship ;  so  in 
policies  of  insurance  freight  denotes  the  price  agreed 
to  be  paid  by  the  charterer  to  the  shipowner  for  the 
hire  of  his  ship  under  a  charter-party,  or  contract  of 
affreightment.     Hence  the  definition  of  freight,  as  a 

1  Gilkison  v.  Middleton,  26  L.  J.  C.  P.  209.  But  see  Kirchner  «. 
Venus,  7  W.  E.  465. 
«  Kirchner  v.  Venus,  12  Moore  P.  C.  361 ;  7  W.  R.  455. 
3  Andrew  v.  Moorhouse,  5  Taunt.  435. 
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Dead 

freight. 


Lump 
freight. 


subject  of  marine  insurance,  that  it  is  either  the 
remunejation  to  be  paid  to  the  shipowner  for  the  hire 
of  his  ship,  under  an  express  contract  of  affreightment 
for  a  certain  voyage,  or  the  price  to  be  paid  to  him  for 
the  carriage  of  goods,  irrespective  of  such  contract. 
It  may  further  be  applied  to  denote  the  benefit  which 
the  shipowner  expects  to  derive  from  the  carriage  of 
his  own  goods  in  his  own  ship,  in  the  shape  of  their 
increased  value  to  him  at  the  port  of  delivery/ 

The  term  "  dead  freight"  is  an  inaccurate  expres- 
sion of  the  thing  signified  by  it.  It  is  not  freight, 
but  an  unliquidated  compensation  for  the  loss  of 
freight,  recoverable  in  the  absence  and  place  of  freight. 
It  is  the  only  expression  given  for  the  claim  which 
arises  in  consequence  of  the  failure  to  furnish  a  full 
cargo.  It  is  so  described  in  the  English  authorities 
and  also  in  the  Scotch.  Professor  Bell  so  represents 
it  in  his  **  Commentaries"  and  also  in  his  "  Princi- 
ples,'' and  it  is  also  so  definedin  the  "  Law  Dictionary." 
It  is  a  term  which  has  obtained  a  place  in  our 
mercantile  language  as  well  as  in  our  law  authorities. 

What  is  called  "  dead  freight"  is  recoverable  by 
the  shipowner  from  the  freighter  for  deficiency  of 
cargo.^   ^ 

Knight-Bruce,  L.  J.,  delivering  judgment  in  the 
Privy  Council  in  the  case  of  the  "  Norway,"  said  : 


*  Amould  on  M.  I.,  vol.  1,  p.  250  ;  Allison  r.  The  Bristol  Mar.  Ins. 
Co.,  43  L.  J.  C.  P.  311. 

■  McLean  r.  Fleming,  Law  E.  2  H.  L.  128 ;  Phillips  v.  Kodie, 
15  East  Rep.  554  ;  Bell's  Prin.,  Sec.  430. 
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"Although  the  lump  sum  is  called  *  freight'  in  the  bills 
of  lading  and  charter-party,  yet  we  think  it  is  not 
properly  so  called,  but  that  it  is  more  properly  a 
sum  in  the  nature  of  a  rent  to  be  paid  for  *  the  use 
and  hire  of  the  ship '  on  the  agreed  voyage.  The 
shipowner  is  entitled  to  be  paid  the  lump  freight 
without  any  deduction  for  a  loss  of  part  of  the 
cargo  occurring  during  the  voyage  without  the 
negligence  or  fault  of  the  shipowner."  ^ 

And  where  a  ship  was  chartered  for  a  lump  jsum, 
and  she  arrived  at  her  destination  with  the  whole  of 
her  cargo,  with  the  exception  of  a  deck  load  which 
had  been  lost  during  the  voyage  by  one  of  the 
excepted  perils,  the  shipowner  was  held  entitled  to 
the  whole  of  the  lump  freight,  without  deducting  the 
portion  of  freight  payable  in  respect  of  the  deck 
freight  which  had  been  lost.^ 

So,  where  the  charter-party  provided  a  "lumpsum 
freight  of  £5,000  to  be  paid,  after  entire  discharge 
and  right  delivery  of  the  cargo,  in  cash  two  months 
after  the  date  of  the  ship's  report  inwards  at  the 
custom  house,"  and  a  portion  of  the  cargo  was  destroyed 

by  fire  on  the  voyage.  It  was  held,  that  the  loss 
having  arisen  from  one  of  the  excepted  perils,  the 
plaintiff  was  entitled  to  recover  the  lump  sum  agreed 
upon.' 

»  The  Norway,  3  Moore  P.  C.  (N.  S.)  245;  13  W.  E.  1086. 
■  Robinson  v.  Knights,  42  L.  J.  0.  P.  213. 

^  The  Merchant  Shipping  Co.  v-  Armitage,  43  L.  J.  Q.  B.  25; 
Reynolds  v.  Jex,  13  W.  R.  968. 
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When  According  to  the  term  of  an  ordinary  charter-party 

becomes  or  bill  of  lading,  the  whole  voyage  for  which  the  freight 
is  agreed  to  be  paid,  must  be  accomplished  before  any 
freight  becomes  payable.  The  master  cannot,  by 
wrongfully  stopping  short  of  the  place  of  destination, 
compel  the  owner  of  the  goods  to  take  them  and  pay 
the  freight,  even  for  the  part  of  the  voyage  per- 
formed, any  more  than  the  charterer  or  shipper,  on 
the  other  hand,  can  insist  on  having  the  cargo 
delivered  at  an  intermediate  place,  so  as  to  deprive 
the  shipowner  of  the  opportunity  of  earning  his  full 
freight.!  If  he  desires  to  have  his  goods  short  of 
their  original  destination,  unless  some  arrangement 
is  come  to  between  them,  he  must  satisfy  the  ship- 
owner for  the  entire  freight  as  fixed  by  the  charter- 
party  or  bill  of  lading.  But  it  is  obvious  that  while 
such  is  the  absolute  right  of  each  of  the  parties,  this 
right  may  be  varied  or  waived ;  and  that  while  the 
shipowner  may  be  willing  to  forego  his  right  to  earn 
the  entire  freight,  on  being  paid  a  rateable  part  for  so 
much  of  the  voyage  as  has  been  performed,  the  owner 
of  the  goods,  on  the  other  hand,  may  be  willing  to 
take  them  at  an  intermediate  place,  and  to  waive  the 
conveyance  of  the  goods  to  their  original  destination, 
paying  a  proportionate  part  only  of  the  freight,  all 
claim  to  the  residue  being  abandoned.  Such  an 
arrangement  in  substitution  of  the  original  contract, 
may  not  only  be  express,  but  may  also  be  implied 

*  SeeNotard  r.  Heuderson,  Law  R.  7  Q.  B.  230. 
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from  the  circumstances  and  the  conduct  of  the 
parties,  and  ought  to  be  so  implied  where  justice  and 
equity  require  it.* 

In  the  case  of  the  "Teutonia,"^  Sir  R.  Phillimore, 
in  delivering  judgment,  said:  "The  general  rule 
that  freight  is  due  only  when  the  goods  are  delivered 
at  the  port  of  destination,  is  subject  to  excep- 
tions or  modifications,  and  these  exceptions  or 
modifications  may  arise  out  of  the  terms  of  an 
express  contract,  out  of  an  implied  contract,  or 
out  of  the  equity  between  the  parties.  The  law  of 
England,  as  administered  in  the  Courts  of  Com- 
mon law,  requires  the  master  to  carry  the  goods 
to  the  place  of  destination,  unless  prevented  by 
an  unavoidable  casualty ;  and  requires  the  merchant, 
if  the  goods  be  so  delivered,  to  pay  the  stipulated 
freight."  Thus,  where  a  ship  was  disabled  at  an 
intermediate  port,  and  by  the  default  of  the  owner 
of  the  cargo,  the  master  was  prevented  forwarding 
the  cargo  to  its  destination,  it  was  decided  that  the 
whole  freight  was  payable.^ 

Some  of  the  more  ancient  writers  on  maritime  law, 
mention  the  case  of  goods  put  on  board  a  ship 
without  the  knowledge  or  consent  of  the  master  or 
owners.  It  is  evident  that  in  such  a  case  no 
contract  for  conveyance  is  made,  but,  nevertheless, 

1  Metcalfe  v.  The  Britannia  Iron  Works  Co.,  45  L.  J.  Q.  B.  837; 
s.  c.  46  L.  J.  Q.  B.  443. 

»  The  Teutonia,  41  L.  J.  Adm.  12. 
3  The  Soblomsten,  36  L.  J.  Adm.  5  ;  Law  R.  1  Adm.  293. 
17 
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the  master,  upon  delivery  of  them,  will  be  entitled  to 
the  usual  freight  for  the  voyage. » 

Freight  may  be  earned  before  actual  delivery  of 
the  goods,  if  they  have  been  brought  to  the  port 
of  discharge  ready  to  be  deUvered  according  to  the 
biUoflading.« 

According  to  the  law  of  England,  as  a  rule,  freight 
is  earned  by  the  carriage  and  arrival  of  the  goods 
ready  to  be  delivered  to  the  merchant.'  Thus,  in  an 
action  for  freight  by  the  shipowner,  where,  by  the 
terms  of  the  charter-party,  two-thirds  of  the  freight 
was  payable  on  right  delivery  of  the  cargo,  it  was 
held  that  the  payment  of  freight  and  delivery  of  the 
cargo  must  be  simultaneous  acts,  and  that  if  in  point 
of  fact  they  could  not  take  place  simultaneously,  it 
must  be  shown  that  each  party  was  ready  and 
willing  to  perform  his  part  of  the  contract.* 

So,  where  the  charter-party  provided  that  freight 
should  be  paid  at  the  rate  therein  specified,  the 
cargo  to  be  taken  alongside  and  to  be  taken  from  the 
ship's  tackle  at  the  port  of  discharge  free  of  risk  and 
expense  to  the  ship.  The  master  required  payment 
of  the  freight  for  the  amount  of  the  cargo  delivered 
each  day  over  the  ship's  side  into  the  consignee's 
boats,  and  refused  to  deliver  any  more  cargo,  on  the 
consignee's  refusing  to  pay  on  delivery  as  required. 

1  MoLach.  on  Sh.,  p.  370. 

*  Cargo  ex  Argos,  42  L.  J.  Adm.  49 ;  Law  E.  5  P.  C.  159. 
3  Dakin  v.  Oxley,  33  L.  J.  0.  P.  116 ;  12  W.  R.  567. 

*  Paynter  r.  James,  15  L.  T.  661;  Law  R.  2  C.  P.  348. 
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• 

It  was  held,  that  it  was  clear  from  the  charter-party 
that  the  intention  of  the  parties  was  that  the  master 
should,  on  the  arrival  of  the  ship  at  the  port  of 
destination,  deliver,  and  that  the  consignees  should 
receive,  at  the  ship's  side ;  and  that  as  on  such  delivery 
and  receipt  the  master  ceased  to  be  responsible,  or 
to  have  any  lien  on  the  goods,  he  was  justified  in 
refusing  to  discharge  the  cargo  without  payment,  at 
the  ship's  side,  of  the  freight  on  the  quantity  deUvered 
each  day,  for  his  lien  would  be  given  up  by  dehvery 
of  the  goods/ 

The  law  implies  no  contract  on  the  part  of  the 
consignee,  or  indorsee,  to  pay  freight,  merely  from 
the  reception  by  him  of  the  goods,  but  it  amounts  to 
evidence  from  which  a  jury  would  be  warranted  in 
finding  that  the  consignee  or  indorsee  contracted 
thereby  to  pay  freight.^ 

If  freight  is  made  payable  upon  the  performance  of 
a  condition,  such  as  the  right  delivery  of  the  cargo 
at  a  port  named,  no  freight  becomes  due  until  the 
performance  of  such  condition ;  unless  the  consignee 
dispenses  with  the  performance  of  such  condition,  or 
voluntarily  accepts  the  goods  at  an  intermediate 
place,  or  renders  the  performance  of  the  condition 
impossible. 

Where  by  a  bill  of  lading  the  goods  were  to  be  taken 
out  within  twenty -four  hours  after  arrival,  and  the 

1  Black  V,  Eose,  2  Moore  P.  C.  N.  S.  277 ;  12  W.  E.  1123. 
»  Sanders  v.  Vanzeller,  4  Q.  B.  260 ;  s.  c.  12  L.  J.  Ex.  497;  Zwil- 
chenbart  v»  Henderson,  23  L.  J.  ^x.  234!. 
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ship  arrived  at  Havre,  her  port  of  destination,  but  was; 
not  permitted  by  the  authorities  to  remain  in  harbour, 
or  land  her  cargo  at  the  quay,  on  account  of  the 
dangerous  nature  of  the  goods,  which  consisted  of 
petroleum.  It  was  shown  that  the  quay  would  have 
been  the  proper  place  for  the  ship  to  have  gone  to 
be  discharged  at;  the  master  took  the  vessel  to 
Honfleur  and  Trouville,  but  being  prevented  from 
remaining  in  those  ports  for  the  same  reason,  he 
returned  to  Havre  and  stayed  in  the  outer  harbour  for 
four  days.  No  bill  of  lading  having  been  presented, 
nor  any  request  made  to  deliver  the  goods,  he 
brought  the  cargo  back  to  England.  In  a  suit  for 
freight,  it  was  held,  that  though  it  might  be  the 
ordinary  course,  and  that  in  the  usual  state  of  things 
in  the  port,  the  quay  would  have  been  the  proper  place 
for  the  ship  to  have  gone  to  for  her  discharge,  yet 
that  this  being  an  implied  duty  only,  it  did  not  amount 
to  an  engagement  to  go  there  at  all  events  and  under 
all  circumstances,  and  that  the  master  being  ready 
and  able  to  give  delivery  in  the  harbour,  and  having 
kept  the  goods  a  reasonable  time  there  for  the 
purpose,  the  freight  had  been  earned.^ 

If  the  vessel  is  disabled  by  a  tempest,  or  is 
otherwise  physically  incapacitated  from  performing 
her  destined  voyage,  the  shipowner  is  entitled,  in  the 
event  of  the  goods  being  forwarded  by  the  master 
to  the  port  of  discharge  in  another  vessel,  to  the 
full  amount  of  the  freight  originally  contracted  for, 

*  The  cargo  ex  Argos,  42  L.  J.  Adra.  49. 
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although  the  freight  paid  by  the  master  for  the 
completion  of  the  voyage  by  another  vessel  was 
less  than  that  agreed  on  in  the  original  bill  of 
lading.  * 

If  the  outward  and  the  homeward  voyages  are 
intended  by  the  contract  to  be  distinct,  then  the 
freight  for  the  outward  voyage  will  become  due  upon 
its  completion,  and  will  not  be  aflfected  by  the  non- 
completion  of  the  homeward  voyage.^ 

As  freight  is  payable  upon  the  right  and  true 
delivery  of  goods  at  their  port  of  destination,  the 
circumstance  of  their  being  in  a  damaged  condition, 
whether  by  the  fault  of  the  master  or  crew  on  the 
voyage,  or  they  have  become  damaged  from  an 
intrinsic  principle  of  decay  naturally  inherent  in  the 
commodity  itself,  whether  active  in  every  situation, 
or  only  in  the  confinement  and  closeness  of  a  ship, 
freight  will  become  payable  for  the  same  upon  their 
delivery  to,  and  acceptance  by,  the  merchant.' 

Thus,  in  the  case  of  the  ship  "York,'*  which  was 
stranded  off  Margate  and  sank  under  water,  whereby 
a  great  portion  of  her  cargo,  consisting  of  pepper, 
was  greatly  damaged  by  sea-water,  but  was  got  out 
of  the  ship  by  persons  sent  down  by  the  charterers 
and  taken  to  London  in  vessels;  the  ship  was 
subsequently  raised  and  brought  to  London  with  a 
small  portion  of  the   cargo   still   on  board.     The 

1  Shipton  V.  Thornton,  9  Ad.  &  E.   314 ;  Matthews  v.  Gibbs,  3 
El.  &  El.  300.   . 

a  Smith  v.  Wilson,  8  East.  Rep.  437. 
»  Gibson  v.  Sturge,  24  L.  J.  Ex.  121. 
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merchants  were  held  liable  to  pay  the  freight  of  the 
pepper  delivered  to  and  received  by  them,  though 
greatly  damaged  by  a  peril  of  the  sea.  ^ 

So,  where  tobacco  was  saved  from  shipwreck  and 
accepted  by  the  merchant,  he  was  held  liable  to  pay 
the  freight,  although  part  was  so  much  damaged  as  to 
be  of  no  value.' 

And  where  chests  of  oranges  on  delivery  in  London 
were  found  to  be  much  heated  and  damaged  by  the 
negligence  of  the  master  and  crew  in  not  having  given 
the  cargo  sufl&cient  ventilation  on  the  voyage,  this 
was  held  to  be  no  answer  to  an  action  for  freight  for 
the  chests  delivered.' 

If  the  consignee  of  goods  accepts  any  benefit  by 
the  carriage,  he  cannot  defend  himself  from  the 
payment  on  the  ground  that  the  goods  have  been 
damaged  by  the  master  in  carrying  them,  though 
the  damage  exceed  the  amount  of  the  freight.* 

Where,  by  a  charter-party,  a  ship  was  to  load  at 
Colombo  or  Cochin,  from  the  charterer's  agents,  a 
full  and  complete  lading,  and  proceed  to  London 
and  discharge  there,  fire  and  other  dangers  of  the 
sea  excepted,  and  a  lump  sura  freight  of  £5,000  was 
to  be  paid  after  entire  discharge  and  right  delivery 
of  the  cargo.  Part  of  the  cargo  was  lost  by  fire, 
without  any  default  of  the  master  or  crew,  and  the 

^  Hotham  r.  East  India  Co.,  cited  in  Abbott  on  Sh.,  199. 
■  Lutwidge  r.  Grey,  cited  in  Abbott  on  Sh.,  324. 
^  Davidson  v.  Gwynne,  12  East.  Rep.  381. 
*  Shields  r.  Davis,  6  Taunt.  65, 
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remainder  was  delivered  in  London.  It  was  held, 
that  the  shipowner  was  entitled  under  the  charter- 
party  to  the  full  lump  sum  freight.  * 

Where  freight  is  made  payable  by  the  contract 
at  a  fixed  rate,  for  a  fixed  period,  as  at  so  much  per 
month,  week,  &c.,  the  general  rule  is,  that  freight 
accrues  due  at  the  expiration  of  each  of  the  periods 
specified,  and  continues  payable  if  the  ship  is  detain- 
ed during  the  voyage,  if  such  detention  does  not 
discontinue  the  voyage  or  suspend  the  contract,  and 
does  not  proceed  from  the  default  of  the  shipowner.* 

In  such  a  case,  if  a  ship  freighted  on  time  is 
captured  and  detained  some  time,  and  afterwards 
recaptured  and  liberated,  and  the  voyage  is  then 
completed,  the  shipowner  may  recover  freight  for  the 
whole  period,  as  if  the  voyage  had  never  been 
discontinued,  and  as  if  the  detention  had  arisen  from 
contrary  winds.' 

The  stipulation  in  a  charter-party,  that  freight 
shall  be  paid  "  subject  to  insurance,"  means  merely, 
that  freight  is  to  be  paid  subject  to  deduction  for 
premiums  on  insurance ;  but  not  that  insurance  by 
the  owner  is  a  condition  precedent  to  his  recovery 
of  freight.* 

Although  readiness  to  deKver  the  goods  at  the 

^  The  Merchant  Shipping  Co.  v.  Armitage,  Law  E.  8  C.  P.  469  ;  43 
L.  J.  Q.  B.  24 ;  Eobinson  v.  Knights,  42  L.  J.  C  P.  211. 

*  Havelock  v.  Geddes,  10  Bast.  Rep.  555 ;  Moorsom  v.  Greaves,  2 
Camp.  627 ;  Eipley  v.  Scaife,  5  B.  &  C.  167. 

^  Moorsom  v.  Greaves,  2  Camp.  627. 

*  Jackson  v.  Isaacson,  27  L.  J.  Ex.  392. 
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Gases  in 
which  it 
has  been 
held 

freight  is 
not  pay- 
able. 


place  of  destination  is,  in  general,  necessary  to 
entitle  the  shipowner  or  master  to  the  freight,  yet 
with  respect  to  living  animals,  whether  men  or 
cattle,  which  may  die  during  the  voyage,  without  fault 
or  neglect  on  the  part  of  the  persons  belonging  to  the 
ship ;  it  is  said,  that  if  there  is  no  express  agreement 
whether  the  reward  is  to  be  paid  for  lading,  or 
for  transporting  them,  freight  is  payable  as  well  for 
the  dead  as  for  the  living.  If  the  agreement  was  to 
pay  for  lading  and  undertaking  to  carry  them,  their 
death  will  not  deprive  the  shipowner  or  master  of 
the  reward.  But  if  the  agreement  was  to  pay 
freight  for  transporting  them,  then  no  freight  is  due 
for  those  that  die  on  the  voyage,  because  as  to  them 
the  contract  is  not  performed.^ 

If  the  shipowner  fails  to  carry  the  goods  for  the 
merchant  to  the  destined  port,  the  freight  is  not 
earned.^ 

If  freight  is  made  payable  upon  the  performance 
of  a  condition  as  the  right  delivery  of  the  cargo  at 
a  port  named,  no  freight  becomes  due  until  the 
performance  of  such  condition,  unless  the  consignee 
dispenses  with  the  performance  of  such  condition,  or 
voluntarily  accepts  the  goods  at  an  intermediate 
place,  or  renders  the  performance  of  the  condition 
impossible. 

In  the  case  of  the  "  Soblomsten"^  the  following 

1  McLach.  on  Sh.,  397 ;  1  Kay  on  Sh.,  297. 
a  Dakin  r.  Oxley,  33  L.  J.  C.  P.  115. 

®  Law  K.  1  Adm.  293 ;  see  also  Hunter  v.  Princep,  10  East.  Rep. 
378 ;  MuUoy  v.  Backer,  5  East.  Rep.  316. 
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rule  was  laid  down,  that  no  freight  is  payable  if  the 
owner  of  the  cargo  against  his  will  is  compelled  to 
take  the  cargo  at  an  intermediate  port. 

Thus,  where  a  cargo  of  rice  shipped  at  Batavia,  was 
by  the  bill  of  lading  to  be  delivered  at  Rotterdam, 
to  the  plaintiff,  he  paying  freight  for  the  same.  The 
vessel  having  encountered  a  hurricane,  was  compelled 
to  put  into  the  Mauritius,  where  the  rice  having 
been  found  to  be  damaged,  and  in  a  state  of  rapid 
putrefaction,  was,  of  necessity,  sold  by  the  master, 
who  acted  bond  fide,  but  without  the  knowledge  of 
either  the  shipper  or  the  shipowner.  It  was  held, 
under  these  circumstances,  that  no  freight  was  due, 
for  the  shipowner  was  not  ready  to  carry  forward  the 
goods  to  the  port  of  destination  in  his  own  or  another 
ship,  and  consequently  no  inference  could  arise  that 
the  shippers  were  willing  to  dispense  with  the  further 
carriage,  and  accept  the  delivery  at  the  intermediate, 
instead  of  the  destined,  port.^ 

So,  where  a  ship  was  chartered  by  the  defendants 
for  a  voyage  from  Liverpool  to  the  Havana,  and 
loaded  by  tKem  as  a  general  ship,  the  freight  being 
payable  to  the  master.  She  went  aground  on  the 
coast  of  Ireland,  but  subsequently  she  was  got  off  with 
her  cargo,  both  being  damaged.  S.,  who  represented 
the  freighters,  visited  the  vessel,  and  was  requested 
by  the  master  "  to  act  on  behalf  of  the  owners  to 
the  best  of  his  judgment  and  ability."  S.  caused  the 
cargo  to  be  taken  out  and  sent  back  to  Liverpool  in 

^  Vlierboom  y.  Chapman,  13  L.  J.  Ex.  384. 
18 
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another  ship,  which  he  himself  engaged  for  that 
purpose.  The  ship  went  to  Dublin,  and  was  there 
repaired.  When  the  goods  arrived  at  Liverpool,  the 
charterers,  on  account  of  their  damaged  condition, 
determined  to  sell  them.  Before  the  sale  took  place, 
however,  the  master  claimed  the  entire  freight  on 
the  goods  to  the  port  of  destination,  or  that  they 
should  be  detained  to  proceed  in  his  vessel  when 
she  was  repaired.  The  defendants  refused  to  accede 
to  this,  and  proceeded  to  sell  the  goods.  In  an 
action  by  the  master  against  the  defendants  for 
wrongfully  preventing  him  from  carrying  the  goods 
and  earning  freight,  the  jury  found,  in  effect,  that  the 
course  taken  by  the  charterers  was  the  reasonable 
one  to  take,  having  regard  to  the  interests  of  all 
parties  concerned,  and  that  no  freight  was  payable 
by  them  as  charterers.* 

The  mere  shipment  of  the  goods  may  amount  to  an 
implied  contract  on  the  part  of  the  shipper  to  pay 
the  shipowner  a  reasonable  rate  of  freight  for  the 
carriage ;  but  where  two  charter-parties  were  entered 
into,  each  in  ignorance  of  the  other,  and  the  bill  of 
lading  was  capable  of  being  applied  to  the  one  charter- 
party  as  to  the  other,  it  was  held,  that  the  bill  of 
lading,  being  ambiguous,  was  neither  a  contract  nor 
evidence  of  a  contract  to  pay  freight. 

Thus,  where  the  master  of  a  ship  chartered  her  to 
L.,  a  ship-broker,  to  carry  a  quantity  of  iron  at  a 
tonnage  scale.    By  the  terms  of  the  charter-party, 

^  Blasco  v.  Fletcher,  32  L.  J.  C.  P.  284. 
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freight  was  to  be  paid  on  signiog  bills  of  lading,  the 
owner  to  have  an  absolute  lien  for  freight.  L.  re- 
chartered  the  vessel  to  T.,  on  the  same  terms  except 
as  to  freight,'  which  was  higher  than  the  first  charter- 
party.  Neither  the  master  nor  T.  knew  of  the  charter- 
party  entered  into  by  the  other.  T.  shipped  the  iron 
and  obtained  bills  of  lading  for  the  same,  which  was 
to  be  delivered,  freight  being  payable  as  per  charter- 
party.  The  master  did  not  claim  the  freight  on 
signing  the  bills  of  lading,  and  delivered  the  cargo 
without  insisting  .upon  his  lien.  L.  in  the  meantime 
obtained  the  freight  due  from  T.,  and  becoming  bank- 
rupt, the  freight  due  under  his  charter-party  was  not 
paid  to  the  shipowner.  It  was  held,  that  the  ship- 
owner was  not  entitled  to  recover  freight  from  T.  as 
shippers  of  the  iron,  inasmuch  as  no  contract  could 
be  implied  on  the  part  of  T.  to  pay  freight  to  the 
shipowner,  both  parties  having  made  a  mistake  as 
to  the  charter-party  referred  to  in  the  bills  of  lading, 
and  were  consequently  never  ad  idem.^ 

Where  the  period  is  fixed  at  which  the  freight  is  to 
become  payable,  as  at  the  time  of  the  arrival  of  the 
ship  at  her  first  destined  port,  this  being  a  condition 
precedent  to  the  owner's  right  to  recover  freight, 
none  is  payable  where  the  vessel  does  not  arrive  at 
the  first  destined  port.^ 

If  the  freight  is  made  payable  on  the  arrival  and 
discharge  of  the  ship  at  a  particular  port,  and  the 

1  Schmidt  v.  Tiden,  43  L.  J.  Q.  B  ♦lOS. 
^  Gibbon  v.  Mendez,  2  B.  &  Aid.  17. 
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voyage  is  interrupted  by  the  seizure  of  the  ship,  and 
on  the  vessel  being  liberated  the  shipowner  offers  to 
complete  the  voyage,  the  charterer's  refusal  to  do  so 
does  not  entitle  the  shipowner  to  freight ;  for  if  the 
owner  had  done  all  that  he  offered  to  do,  still  it  would 
have  amounted  at  most  only  to  an  endeavour  on  his 
part  to  prosecute  and  complete  the  voyage,  and  to 
procure,  as  far  as  in  him  lay,  the  arrival  and  discharge 
of  her  at  her  destined  port.* 

If  the  master  abandons  his  vessel,  as  where  she 
becomes  a  derelict,  he  loses  all  right  to  freight,  or  to 
carry  on  the  cargo.  Thus,  where  a  ship  damaged 
in  a  collision  was  abandoned  by  her  crew,  and 
afterwards  saved  and  brought  into  a  port,  and  the 
shipowner  offered  to  take  the  cargo  to  the  port  of 
destination.  Held,  that  the  contract  between  the 
shipowner  and  the  owner  of  the  cargo  was  put  an 
end  to  by  the  abandonment,  and  that  the  shipowner 
was  not  entitled  to  any  freight.  '^ 

By  a  bill  of  lading  for  cement  shipped  for  Sydney, 
freight  was  to  be  paid  within  three  days  after  arrival 
of  ship,  and  before  the  delivery  of  any  portion  of  the 
goods  specified  in  the  bill  of  lading.  On  the  day  of 
arrival  at  Sydney,  the  ship  caught  fire,  and  had  to  be 
scuttled.  When  the  ship  was  raised,  it  was  found 
that  the  cement  was  utterly  destroyed  by  the  sea 
water.  Held,  in  an  action  for  freight  by  the  shipowners 
against  the  shippers  and  consignees  of  this  cement,  ^ 

^  Smith  Vf  Wilson,  8  East.  Rep.  444. 
"  The  Kathleen,  43  L.  J.  Adm.  39. 


s 


FREIGHT  HO  W  CALCULA TED.  141 

that  the  freight  upon  the  special  contract  was  due 
only  in  the  case  of  the  plaintiflFs  being  ready  and 
willing  to  deliver  the  cement  in  specie  during  the 
three  days  after  arrival  of  the  ship,^ 

The    mode     of    ascertaining    the     amount    of  freight 

*-'  how  cai- 

freight  is  as  various  as  the  contracts  on  which  it  cuiated. 
depends. 

When  goods  are  conveyed  by  a  general  ship,  the 
rate  of  freight  is  fixed,  either  by  express  agreement, 
or  by  the  usage  of  trade. 

In  the  case  of  a  charter-party,  if  the  stipulated 
payment  is  a  gross  sum  for  an  entire  ship,  or  an 
entire  part  of  a  ship  for  the  whole  voyage,  the  gross 
sum  will  be  payable,  although  the  merchant  have 
not  fully  laden  the  ship ;  and  if  a  certain  sum  be 
stipulated  for  every  ton  or  other  portion  of  the  ship's 
capacity  for  the  whole  voyage,  the  payment  must  be 
according  to  the  number  of  tons  which  the  ship 
is  proved  capable  of  containing,  without  regard 
to  the  quantity  actually  put  on  board  by  the 
merchant.^ 

But  evidence  is  admissible  to  show  that  the  cargo' 
supplied  is  a  full  and  complete  cargo,  according  to  the 
custom  of  the  port  of  loading.  ^ 

Where  the  ship  was  described  in  the  charter- 
party  as  being  **  of  the  measurement  of  180  to  200 
tons  or  thereabouts, "  it  was  held  to  be  no  excuse 

^  Duthie  V.  Hilton,  3  Asp.  Mar.  Law  Ca.  166. 

«  Hunter  V.  Fry,  2  B.  &  Aid.  421.    * 

8  Cuthbert  v.  Gumming,  24  L.  J.  Ex.  310. 
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for  not  loading  her  that  her  tonnage  was  257  tons 
only. ' 

But  if  the  merchant  has  stipulated  to  pay  a 
certain  sum  per  cask,  or  bale  of  goods,  the  payment 
must  be  in  the  first  place  according  to  the  number 
of  casks,  or  bales,  shipped  and  delivered,^  and  if  he 
has  further  covenanted  to  furnish  a  complete  lading, 
or  a  specific  number  of  casks  or  bales,  and  failed  to 
do  so,  he  must  make  good  the  loss  which  the  owners 
have  sustained  by  his  failure.' 

If  an  entire  ship  be  hired  and  the  burthen  thereof 
expressed  in  the  charter-party,  and  the  merchant 
coven^,nt  to  pay  a  certain  sum  for  every  ton,  &c.,  of 
goods  that  he  shall  put  on  board,  but  do  not  covenant 
to  furnish  a  complete  lading,  the  owners  cannot 
demand  payment  for  more  than  the  quantity  of  goods 
actually  shipped.* 

Where  the  merchant  engages  to  pay  a  certain  sum 
for  every  month,  week,  or  other  period  of  the  voyage, 
the  risk  of  the  duration  falls  upon  the  merchant :  and 
in  the  absence  of  any  stipulation  to  the  contrary,^ 
the  computation  begins  from  the  day  on  which  the 
ship  breaks  ground  in  prosecution  of  the  voyage,  ^ 
and  continues  during  the  course  of  it,  inclusive  of 
unavoidable  delays  not  occasioned  by  the  act  or 

1  Windle  r.  Barker,  25  L.  J.  Q.  B.  349. 

»  McLacli.  on  Sh.,  422. 

»  The  Southampton  Steam  Colliery  Co;  v.  Clarke,  Law  R.  6  Ex.  53. 

*  McLach.  on  Sh.,  423. 

»  Fenwick  y.  Boyd,  15  M.  &  W.  632. 

«  Curling  r.  Long,  1  B.  &  P.  634,  636. 
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neglect  of  the  owners  or  master,  or  by  such  circum- 
stances as  work  a  suspension  of  the  contract  for  a 
particular  period.  Thus,  freight  in  such  a  case  is 
payable  for  the  time  consumed  in  necessary  repairs 
during  the  voyage,  if  it  do  not  appear  that  the  ship 
was  insufficient  at  the  outset,  or  that  there  was  any 
improper  delay  in  repairing  her,^ 

Where  the  ship  is  freighted  by  the  month,  a 
calendar,  not  a  lunar,  month  is  to  be  understood.^ 

When  the  parties  have  stipulated  for  a  full  and 
complete  cargo  of  particular  kinds  of  goods,  to  be 
carried  respectively  at  specified  rates  of  freight,  and, 
as  the  event  may  be,  the  ship  is  sent  home  empty,  or. 
only  part  loaded,  or  is  loaded  in  whole  or  in  part 
with  goods  to  which  the  rates  are  not  applicable, 
the  following  are  the  rules  upon  which  freight  is 
calculated : — 

Where  the  intention  of  both  parties  to  the 
contract  is  obvious,  that  freight  should  be  earned,  and 
if  that  is  rendered  altogether  impossible  or  partially 
nugatory  through  fault  of  the  freighter,  damages  to 
compensate  the  loss  are  recoverable  by  the  shipowner.' 

The  measure  of  damages  is  determined  not  by 
what  is  reasonable,  but  by  what  is  stipulated  speci- 
fically between  the  parties,  who  thereby  evince  an 
intention  to  ascertain  their  rights  and  obligations, 
even  in  those  cases  in  which  they  contract  for 

^  Eipley  r.  Scaife,  5  B.  &  0.  167 ;  Havelock  ».  Geddes,  10  East  Rep, 
665. 

»  Moorsom  v.  Greaves,  2  Camp.  627 ;  Jolly  v.  Young,  1  Esp.  186. 
3  Gumm  V.  Tyrie,  34i  L.  J.  Q.  B.  124. 
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power,  in  addition,  to  load  "other  lawful  merchandise," 
or  "  other  goods,'*  without  appending  thereto  any 
particular  or  general  rate  of  freight.* 

Generally  speaking,  where  there  are  several  ways 
in  which  the  contract  might  be  performed,  that 
mode  is  assumed  as  the  measure  of  damages,  which 
is  least  burthensome  to  the  defendant,  and  least 
profitable  to  the  plaintiff;  subject,  however,  to  any 
exception  expressly  provided  for  by  the  parties  in 
their  contract. 

The  cases  of  Thomas  v.  Clarke,^  and  Gether  v. 
Capper,'  ehcited  the  general  principle,  now  an 
established  rule  of  law,  that  by  all  such  contracts  the 
parties  clearly  evince  an  intention  that  for  other 
goods  besides  the  enumerated  articles  the  shipowner 
is  entitled  to  freight,  the  amount  of  which  is  to  be 
determined  not  upon  a  quantum  meruit,  but  in 
accordance  with  the  rates  specifically  mentioned  in 
their  contract.*  In  the  absence  of  any  express 
contract  for.  freight,  the  remuneration  will  be 
determined  by  what  appears  upon  evidence  of  the 
current  rate  of  freight  at  the  time  between  the  same 
ports,  to  be  reasonable/  Freight  for  goods  stowed 
in  the  cabin  is  not  to  be  governed  by  the  rate 
applicable  to  the  rest  of  the  cargo.* 


6 


1  Gether  v.  Capper,  24  L.  J.  C.  P.  69,  71. 

«  2  Starkie,  450.  «  24  L.  J.  C.  P.  m. 

*  Warren  v.  Peabody,  19  L.  J.  C.  P.  43;  Cockburn  r.  Alexander,  18 
L.  J.  C.  P.  74. 

»  Miller  v.  Woodfall,  27  L.  J.  Q.  B.  120 ;  s.  c.  8  El.  &  Bl.  493. 

«  Micheson  v.  Nicol,  21  L.'J.  Ex.  323 ;  Mitchell  r.  Darthez,  2  Bing. 
N.  C.  555 ;  B.  c.  5  L.  J.  C.  P.  154. 
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Respecting  the  freight  to  be  charged  on  the  weight 
or  bulk  of  the  cargo,  whether  it  be  on  the  quantity 
at  the  port  of  shipment  or  at  the  port  of  delivery, 
the  general  rule  is,  that  where  freight  is  payable  by 
the  ton,  by  admeasurements,  by  the  package  or  barrel, 
or  where  different  portions  of  the  same  cargo  are 
shipped  upon  distinct  and  separate  terms  as  to 
freight,  freight  must  be  paid  for  what  is  delivered.* 

It  has  been  held  that  the  words,  "Freight  payable 
on  the  intake  measure  of  the  quantity  delivered,*'  in 
a  charter-party,  means  that  the  freight  to  be  paid 
was  on  the  measure  put  upon  the  timber  when 
measured  at  the  port  of  loading,  and  not  on  the 
quantity  delivered,  measured  according  to  the  intake 
mode  of  measurement,  at  the  port  of  discharge. 2 

If  goods  increase  in  bulk  on  the  way,  freight  is  due 
only  on  the  amount  shipped. ' 

If  freight  is  payable  by  net  weight  delivered,  "the 
shipowner  is  entitled  only  to  freight  on  the  amount 
delivered."* 

As  a  general  principle,  freight,  in  the  absence  of 
special  agreement  to  the  contrary,  becomes  payable 
only  on  so  much  cargo  as  has  been  both  shipped, 
carried,  and  delivered. 


^  Ritchie  v,  Atkinson,  10  East.  Rop.  295 ;  Christy  v.  Row,  1  Taunt. 
300. 

»  Spaight  V.  Farawarth,  49  L.  J.  Q.  B.  346. 

3  Gibson  v.  Sturgo,  24  L.  J.  Ex.  121 ;  Tully  v.  Terry,  42  L.  J.  C.  P. 
240. 

*  Coulthurst  V.  Sweet,  Law  R.  1  C.  P.  649 ;   Buckle  v.  Knoop,  Law 
R.  2  Ex.  125,  333. 
19 
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K  less  has  been  shipped  than  has  been  delivered, 
as  in  the  case  of  cargoes  which  heat  under  seawater 
damage,  freight  is  payable  on  the  lesser  quantity 
shipped.  If  less  has  been  shipped  and  carried  than 
has  been  delivered,  as,  for  instaAce,  in  the  case  of 
goods  which  are  compressed  during  the  voyage  and 
expand  on  being  unloaded,  freight  is  payable  on  the 
compressed  and  not  on  the  expanded  measurements. 
If,  on  the  other  hand,  less  has  been  delivered  than 
shipped,  as  in  the  case  of  goods  lost  on  the  way, 
then  freight  would  be  payable  only  on  the  quantity 
delivered.^ 
To  whom  The  owner  of  a  ship  has  a  right  to  commit  to  any 
payable,  persou  abroad  the  office  of  collecting  the  freight,  and 
if  the  shipowner  sends  an  order  to  a  house  abroad  to 
collect  the  freight,  that  takes  the  freight  out  of  the 
hands  and  control  of  the  master. 

The  owner  has  undoubtedly  the  primary  right  to 
receive  the  freight,  and  to  sue  the  consignees  of  the 
goods  for  it,  and  whether  the  master  has  any  right 
to  receive  the  freight  from  them  as  against  his  owners, 
will  depend  upon  the  question  whether  he  has  any 
lien  upon  the  freight.*  The  master  of  a  ship  has  no 
prospective  lien  on  the  freight,  and  cannot  insist 
on  having  it  paid  to  himself,  although  a  payment  to 
him,  in  the  absence  of  any  notice  by  the  owner  to  the 
charterer  to  withhold  it,  would  be  a  good  and  valid 
payment. 

*  Spaight  ».  Famwarfch,  49  L.  J.  Q.  B.  348. 

•  Smith  V.  Plummer,  1  B.  &  Aid.  581. 
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So,  where  freight  is  payable  generally  under  a  bill 
of  lading,  or  under  a  charter-party,  which  does  not 
specify  to  whom  freight  is  to  be  paid,  the  master 
cannot  maintain  an  action  for  the  freight  if  the  owner 
demands  and  receives  it.^ 

The  shipowner  will  not  lose  the  freight  due  to 
him  even  where  the  master  signs  bills  of  lading 
making  it  payable  to  others.  Thus,  where  the  agents 
of  the  charterers  at  the  outward  port  made  advances 
to  the  master,  on  condition  of  the  ship  taking  goods 
home  for  them  on  the  return  voyage,  under  bills 
of  lading  making  freight  pp,yable  to  them,  or 
their  assigns,  at  the  port  of  delivery,  and  bills 
of  that  tenor  were  signed  accordingly ;  it  was 
held,  the  master  acted  in  excess  of  his  authority 
in  signing  such  bills,  and  the  shipowner's  lien  on 
the  cargo  for  unpaid  freight  was  not  prejudiced 
thereby.^ 

If  the  owner  part  with  his  property  in  the  vessel 
during  the  voyage,  the  freight  is  payable  to  him  who 
is  owner  when  it  is  earned,'  and  accruing  freight 
passes  to  the  mortgagee  of  a  ship  who  takes  posses- 
sion before  the  conclusion  of  the  voyage.* 

If  the  owner  charter  his  vessel  to  another,  who 
puts  her  up  as  a  general  ship,  the  freight  afterwards 


^  Atkinson  v.  Cotesworfch,  3  B.  <&  C.  647. 
«  Reynolds  v,  Jex,  13  W.  R.  968. 

*  Morrison  v.  Parsons,  2  Taunt.  407.  , 

*  Dean  v.  M'Ghie,  4  Bing.  45;  see  Willis  v.  Palmer,  29  L.  J. 
C.  P.  194. 
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earned  by   her  in  that  capacity  is  payable  to  the 

charterer,  subject  to  the  owner's  lien,* 

The  effect       If  the   shipowncr  or  master  contracts  by  the  bill 

being^      of   lading,    charter-party,    or  otherwise,    that  the 

SSeliT'  freight  should  be  payable  after  the  delivery  of  the 

S^ne^   cargo,  or  before  the  goods  reach  their  destination, 

or    within  a  certain  fixed   time   after  the  sailing 

of  the   ship,  or  at  a    fixed  time  after  the    ship  is 

reported    inwards;     the  lien  for    freight    will  be 

destroyed.  ^ 

Thus,  where  the  freight  was  "  to  be  paid  on  unload- 
ing and  right  delivery  of  the  cargo,  less  advances  in 
.  cash  at  current  rate  of  exchange ;  one-half  of  the 
freight  to  be  advanced  by  the  freighter's  acceptance 
at  three  months,  on  signing  bills  of  lading" ;  the 
charterer  gave  his  acceptance  to  the  agents  of  the 
ship,  who  thereupon  endorsed  upon  the  bill  of  lading, 
"  Received  on  account  of  the  within  freight  £301  V?s. 
6d.  as  per  charter-party."  The  charterer  endorsed 
the  bill  of  lading  and  forwarded  it  to  the  plaintiff  at 
Alexandria,  who  demanded  delivery  of  the  goods  on 
payment  of  the  remaining  half- freight.  The  charterer 
having  become  bankrupt,  the  master  refused  to  part 
with  the  goods  except  on  payment  of  the  whole 
freight ;  and  in  an  action  against  him  to  recover  back 
the  sum  which  had  been  paid  under  protest,  it  was 
held,  that  the  defendant  had  no  lien  on  the  cargo 
for  the  half-freight  represented  by  the  charterer's 

»  Marquand  v.  Banner,  6  El.  &  Bl.  232;  Small  v.  Moates,  9  Bing. 
674. 
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acceptance,  and  that  the  plaintiff  was  entitled  to 
recover  the  amount/ 

So,  where  freight  was  to  be  paid  at  London  two 
months  after  the  ship  cleared  at  the  Custom-house, 
it  was  held,  that  the  payment  for  hire  of  the  ship 
being  made  quite  independent  of  the  delivery  of  any 
cargo,  no  question  as  to  a  lien  for  freight  by  the 
master  arose,  and  the  charterer  was  entitled  to 
remove  his  goods  from  the  vessel,  upon  paying  all 
reasonable  charges  for  such  re -delivery.* 

And  where  freight  was  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  in  cash,  two  months 
after  the  vessel's  inward  report  at  the  Custom-house, 
it  was  held,  that  as  the  freight  was  not  payable  until 
two  months  after  the  inward  report,  the  shipowner 
had  no  lien  on  the  cargo  for  the  freight.' 

As  against  an  assignee  for  value,  the  owners  are  when  the 
estopped  by  a  statement  in  the  bill  of  lading  of  the  estopped 
rate    of  freight,  though  merely  nominal;  or  from  of  freight^ 
denying  that  freight  has  been  paid  where  the  bill  of  Tnthehm 
lading    contains   a   statement   to   that  effect.     For  ^^^^^^g* 
instance,  where  a  bill  of  lading  stated  that  the  freight 
had  been  paid  in  Bengal,  but  the  same,  through  the 
fault  of  the  shipper,  had  never  been  paid,  it  was 
decided  that  the  shipowners  had  no  lien  on  the  cargo, 

1  Tamvaco  v.  Simpson,  Law  R.  1  C.  P.  363 ;  Foster  r.  Colby,  28 
Xi.  J.  ]Ejx.  81. 

2  Thompson  v.  Small,  14  L.  J.  0.  P.  157. 

^  Alsager  v.  The  St.  Katharine's  Dock  Co.,  15  L.  J.  Ex.  34;  Lucas 
V.  Nockells,  4  Bing.  729  ;  Oliver  t?.  Muggeridge,  7  W.  R.  164 ;  Shand 
V.  Sanderson,  28  L.  J.  Ex.  278. 
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and  could  not  recover  payment  of  the  freight  from 
the  assignee  of  the  bill  of  lading.  But  the  owner  of 
the  ship  has  a  lien  on  the  goods  of  the  charterer,  or 
the  freighter,  which  have  been  put  on  board  under  a 
charter-party  of  which  he  has  notice,  as  long  as  the 
owner  retains  and  holds  possession  of  the  ship.^ 
*Trimago  The  bill  of  lading  usually  provides  for  the  delivery 
average  of  the  goods  ou  payment  of  freight  with  primage  and 
tomed."  average  accustomed.  The  word  **  primage "  was 
formerly  used  to  denote  a  small  payment  to  the 
master,  and  was  in  the  nature  of  a  gratuity  which  he 
was  to  receive  to  his  own  use  for  his  care  and  trouble^ 
unless  he  had  otherwise  agreed  with  his  owners,  and 
was  made  by  the  freighter  to  the  master  of  the  ship 
upon  delivery  of  the  cargo.  This  payment  appears 
to  be  of  very  ancient  date,  and  to  be  variously 
regulated  in  different  voyages  and  trades.  It  was 
sometimes  called  the  master's  "hat  money"  or 
**  pocket  money. "  In  virtue  of  long  usage  it 
maintained  its  place  until  lately,  notwithstanding  the 
jealousy  of  the  common  law,  which  allows  no  man 
to  have  an  interest  against  his  duty,*  and  was  ' 
recoverable  under  the  bill  of  lading,  though  not 
mentioned  in  the  charter-party. 

By  the  modern  usage  of  trade  the  term  **  primage'^ 
no  longer  signifies  the  gratuity  or  reward  which  the 

^  The  Mercantile  and  Exchange  Bank  v.  Grladstone,  Law  E.  3  Ex. 
233 ;  Howard  v.  Tucker,  1  B.  &  Ad.  712  ;  9  L.  J.  K.  B.  108 ;  Cam- 
pion V.  Colvin,  3  Bing.  K  C.  17  ;  6  L.  J.  C.  P.  N.  S.  317. 

*  Thompson  v,  Havelock,  1  Gamp.  527 ;  Diplock  v.  Blackburn,  3 
Gamp.  43. 
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master  receives.  Gratuities  are  still  given  to  ship- 
masters, but  not  as  primage,  though  it  may  be  still 
a  question  whether,  relying  on  former  decisions,  a 
ship-master  might  not  recover  against  a  consignee 
or  owner  for  primage.  Primage  is  ordinarily  fixed 
at  a  certain  percentage  on  the  freight,  and  in  reality 
forms  a  portion  of  the  freight  which  the  shipowner 
receives :  for  in  cases  of  general  average  it  is  the 
practice  to  deduct  this  percentage  or  primage  from 
the  value  of  the  cargo  for  contribution.  The  cargo 
may  be  made  responsible,  and  generally  is  made 
responsible,  by  the  terms  of  bills  of  lading,  for  the 
master's  gratuity,  but  not  as  for  primage.  This  is 
one  of  those  instances  in  which  a  term  has  not  only 
survived  its  ancient  use,  but  has  come  to  be  applied 
to  something  essentially  different  to  that  which  at  one 
time  it  signified.  The  ship-master  nowadays  receives 
his  fee  or  gratuity,  but  the  "primage  accustomed" 
passes  into  the  hands  of  his  employer,  forming 
virtually  a  portion  of  the  hire  of  his  ship.  The  ship- 
master is  entitled  to  his  gratuity  where  it  is  stipulated 
in  the  charter,  and  it  may  be  recovered  by  an  action 
at  law ;  but  if  he  were  to  sue  for  a  percentage  on  the 
cargo,  he  would  probably  be  met  by  a  plea  of  the 
custom  of  the  carrying  trade,  under  which  custom 
that  percentage  goes  to  the  shipowner.  By  the 
custom  or  usage  respecting  primage,  is  meant  the 
custom  as  to  its  payment  or  appropriation.  In 
some  trades  the  usage  does  not  allow  primage  to 
be  taken  or  charged;  for  instance^  in  the  North 
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American  trade  it  is  not  usual  to  charge  primage 
on  timber  cargoes.  And  in  the  case  of  Vose  v, 
Morton,*  decided  before  the  Supreme  Judicial  Court 
of  Massachusetts  in  1856,  it  was  shown  to  be  an 
universal  and  well  understood  practice  to  pay  no 
primage  in  the  American  ports.  In  England, 
however,  although  bills  of  lading  are  drawn  which 
do  not  stipulate  for  the  payment  of  primage,  yet  the 
usage  is  the  other  way,  and,  as  a  general  rule,  the 
primage  is  stipulated  for  and  paid ;  but  always,  as 
stated,  to  the  shipowner.  The  ship-master  has 
nothing  to  do  with  it,  and  never  receives  it  except 
on  account  of  his  employer.  His  gratuity  is  a  fixed 
sum,  not  a  percentage,  and  to  this  he  is  considered 
to  be  entitled. 

Average,  usually  named  with  primage,  is  scarcely 
now  a  reality ;  it  denotes  several  petty  charges,  which 
are  to  be  borne  partly,  by  the  ship,  and  partly  by  the 
cargo,  such  as  the  expense  of  trimming,  beaconage, 
and  other  trivial  expenses  of  the  shipowner,  incurred 
in  the  navigation.  The  particulars  which  fall  under 
this  head  and  the  mode  of  distributing  the  charge, 
depend  entirely  on  usage. 

This  and  the  preceding  article  of  primage  are  often 

commuted  for  a  specific  sum  or  a  certain  percentage 

on  the  freight.2 

«  Ship  It  is  settled  by  the  authorities  that  by  the  law  of 

lost."^  °°   England,  a  payment  in  advance  on  account  of  freight 

^  6  Gray  694;  cited  in  Parsons  on  Sh.,  vol.  2,  p.  4, 
2  McLach.  on  Sh.,  419-497.  , 
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cannot  be  recovered  back  in  the  event  of  the  goods 
being  lost.  Cockburn,  C.  J.,  in  Byrne  v.  Schiller,^ 
said,  "I  regret  that  such  should  be  the  law.  It 
seems  to  me  to  be  founded  upon  an  erroneous 
principle,  and  to  be  anything  but  satisfactory.  I  am 
emboldened  to  say  this  upon  finding  that  American 
authorities  of  the  highest  class  have  settled  the 
American  law  upon  a  directly  opposite  principle, 
and  also  that  the  law  of  all  other  European  nations 
is  in  conformity  with  the  principle  of  the  American 
law,  and  contrary  to  our  law.  It  seems  to  have 
been  so  settled  by  the  law  of  France  and  Germany 
for  a  very  long  period.  Valin  even  doubts  the  wisdom 
and  propriety  of  allowing  any  exception  whatever 
to  the  rule  that  an  advance  on  account  of  freight 
shall  be  repaid  in  the  event  of  the  goods  perishing, 
and  the  freight  being  no  longer  payable.  I  see  by  , 
Bedarride's  great  work  upon  commercial  law,  that  at 
the  time  of  framing  the  French  Code  de  Commerce, 
it  was  very  anxiously  discussed  whether  such  an  • 
exception  should  be  introduced  into  the  Code.  Ho 
says  that  the  freedom  of  contracts  prevailed,  and 
therefore  that  exception  was  inserted  in  the  302nd 
article  of  the  Code,  which  provides,  in  the  absence  of 
any  stipulation  to  the  contrary,  a  payment  in  advance 
on  account  of  freight  shall  be  recovered  back  in  the 
event  of  the  freight  not  being  earned  by  reason  of 
the  goods  perishing." 

In  this  case,  the  ship  had  been  chartered  for  a 

^  40  L.  J.  Ex.  179. 

20 
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homeward  voyage  from  Cjalcutta,  with  an  option  to 
the  charterers  to  send  her  on  an  intermediate  voyage, 
"  freight  to  be  paid  as  follows :  £1,200  to  be  advanced 
to  the  master  and  to  be  deducted,  together  with  1^  per 
cent,  commission  on  the  amount  advanced,  and  cost 
of  insurance,  from  freight  on  settlement  thereof,  and 
the  remainder  on  right  delivery  at  port  of  discharge." 
The  master  was  also  "  to  sign  bills  of  lading  at  any 
current  rate  of  freight  required,  without  prejudice  to 
the  charter-party,  but  not  under  the  chartered  rates, 
unless  the  difference  be  paid  in  cash.*' 

The  charterers  elected  to  send  the  vessel  on  an 
intermediate  voyage,  and  paid  the  £1,200,  and  re- 
quired the  master  to  sign  bills  of  lading  below  the 
chartered  rates.  The  difference,  amounting  to  £737, 
was  demanded  from  them  by  the  master,  but  they 
refused  to  pay  it,  claiming  to  set  off  against  it  the 
advances  made  on  account  of  the  vessel.  The  vessel 
was  lost  on  her  way  to  the  intermediate  port.  It 
was  held,  that  a  payment  in  advance  on  account  of 
freight  could  not  be  recovered,  even  though  the 
voyage  fail ;  and  that,  according  to  the  terms  of  the 
charter-party,  the  payment  of  the  difference  was  to 
be  a  payment  in  the  nature  of  freight,  so  that  if  the 
defendants  had  paid  the  difference  in  advance,  they 
would  not  have  been  entitled  to  recover  it ;  and  that 
therefore  the  shipowner  was  entitled  to  recover  the 
amount  from  them,  notwithstanding  the  failure  of 
the  voyage. 

Where  a  stipulated  sum  is  agreed  to  be  paid  for 
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freight,  at  all  events  at  the  port  of  lading  upon  the 
taking  of  goods  on  board  to  be  carried  on  a  voyage, 
the  shipowner,  if  it  is  not  paid,  may  recover  the 
same  from  the  shipper,  notwithstanding  the  fact  that 
the  goods  have  been  lost  on  the  voyage,  and,  therefore, 
that  as  they  have  not  been  carried  to  their  port  of 
destination,  freight,  strictly  speaking,  had  not  been 
earned.^ 

When  money  for  the  carriage  of  goods  by  sea  is 
payable  at  the  port  of  destination,  "  ship  lost  or  not 
lost/'  and  the  ship  is  wrecked  upon  the  voyage,  the 
shipowner  has  no  lien  upon  the  goods,  although  the 
money  to  be  paid  for  the  carriage  thereof  is  described 
as  "  freight"  in  the  bills  of  lading. 

Thus,  where  goods  were  shipped  on  board  the 
plaintiff's  vessel,  to  be  carried  to  L.  under  bills  of 
lading  whereby  the  freight  was  to  be  paid  at  L., 
"  ship  lost  or  not  lost."  Upon  the  voyage  the  plaintiff's 
vessel  was  totally  wrecked,  and  they  thereupon 
abandoned  the  adventure,  and  took  no  steps  to 
save  either  the  ship  or  cargo.  The  defendants, 
under  the  instructions  of  the  underwriters,  saved 
a  portion  of  the  goods  mentioned  in  the  bills  of 
lading,  and  forwarded  them  to  L.  A  dispute 
having  arisen  as  to  whether  the  plaintiffs  were 
entitled  to  a  lien  for  the  freight  mentioned  in  the 
bill  of  lading,  a  memorandum  was  drawn  up  between 
the  plaintiffs  and  the  defendants,  stating  that  the 
plaintiffs  having  claimed  a  lien  **  for  the  original 

*  Andrew  v,  Moorhouse,  5  Taunt.  435. 
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freight  upon  the  goods  saved,  without  allowance  for 
the  forwarding  freight  and  expenses,"  the  defendants, 
the  owners  of  such  cargo,  had  agreed  to  deposit  the 
amount  of  the  plaintiff's  claim  to  abide  the  event  of 
an  action.  A  special  case  having  been  stated  for 
the  opinion  of  the  court,  it  was  held,  that  upon  the 
agreement  the  only  question  to  be  argued  was 
whether  the  plaintiffs  could  lawfully  claim  a  lien ; 
that  they  were  entitled  to  no  lien,  and  that  judgment 
must  be  given  for  the  defendants.  In  this  case  it 
was  doubted  whether,  under  the  circumstances  which 
had  happened,  the  plaintiffs  were  not  entitled  to 
recover  the  amount  of  the  **  freight"  from  the  parties 
to  the  bills  of  lading.  * 

Certain  goods'  were  shipped  at  Liverpool  for 
Sydney,  New  South  Wales,  deliverable  under  the 
bill  of  lading,  to  order  or  assigns,  he  or  they  paying 
freight  for  the  same  as  per  margin;  and  in  the  margin 
appeared  the  sums  due  for  freight,  but  the  following 
words  were  added :  *'  freight  payable  in  Liverpool  to 
^neas  Macdonnell,  one  month  after  sailing,  vessel 
lost  or  not  lost.  "  This  bill  of  lading  passed  into  the 
hands  of  the  appellants,  merchants  in  Sydney,  as 
indorsees  for  value,  and  when  the  ship  arrived,  they 
demanded  delivery  of  the  goods,  but  the  master 
refused  this  except  on  payment  of  the  freight  in  the 
bill  of  lading,  which  had  not  been  paid  in  Liverpool. 
Upon  these  facts  the  Judicial  Committee  of  the  Privy 

^  Nelson  v.  The  Association  for  the  Protection  of  Coramorcial 
Interests,  43  L.  J.  C.  P.  218. 
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Council  held  that  as  it  was  money  to  be  paid  in  advance, 

and  therefore  not  freight,  no  lien  existed  under  the 

circumstances  of  the  case  before  them.^ 

In  Russell  v.  Niemann^  the  construction  which  the  "Condi- 
tions as 

Court  placed  upon  the  words  *  Spaying  freight  for  the  per  char-^ 
said  goods  and  all  other  conditions  as  per  charter- 

Note. — The  author  has  been  favoured  by  Mr.  Robert  Brown, 
Secretary  to  the  Sunderland  Shipowners'  Society,  with  the  following 
remarks  on  the  subject  of  the  clause  **  ship  lost  or  not  lost  "in  the  bill 
of  lading  :  "  This  is  not  an  unusual  clause  when  a  ship  takes  in  a 
general  cargo  and  the  freight  is  paid  in  advance.  In  such  cases,  the 
owner  of  the  goods  pays  the  premium  on  insurance  of  freight  as 
well  as  on  insurance  of  goods.  In  calculating  the  rate  of  freight  he 
ought  to  pay,  he  deducts  what  he  has  to  pay  for  insurance,  and  pays 
the  shipowner  that  much  less.  He  then,  if  so  agreed,  pays  the  ship- 
owner freight  in  advance  at  the  port  of  lading,  or  within  a  fixed  time 
after  sailing.  If  the  ship  be  lost,  the  shipowner  still  gets  his  freight, 
and  the  owner  of  the  goods  having  insured  the  freight  as  well  as  the 
goods,  gets  from  the  underwriters  their  full  marketable  value  {i.e. 
prime  cost  and  freight)  at  the  port  of  discharge.  This  method  of 
dealing  becomes  almost  a  necessity  when  a  ship  takes  in  a  general 
cargo,  consisting  of  various  kinds  of  goods  at  Various  rates  of  freight. 
It  is  easy  for  each  shipper  to  add  freight  to  value  and  insure  the 
whole  of  his  own  venture,  but  the  shipowner,  if  the  rates  of  insurance 
on  different  classes  of  goods  varied,  might  find  it  difficult  to 
agree  with  underwriters  for  an  average  rate.  And  further,  it  is 
often  a  convenience  to  have  freight  paid  wholly  or  partially  in 
advance,  and  any  arrangement  which  involved  repaying  the  advance 
in  case  of  loss,  would  be  very  inconvenient.  But  by  the  method 
I  have  endeavoured  to  explain,  every  difficulty  is  removed,  and  the 
clause  providing  for  payment  of  freight,  whether  the  ship  be  lost  or 
not  lost,  is  in  such  cases  essential  to  a  well  drawn  charter.  If  the 
ship  be  lost,  the  freight  is  paid  by  the  underwriter  ;  if  not  lost,  it  is 
paid  by  the  exporter ;  in  either  case  the  shipowner  receives  it." 

^  Kirchner  v,  Venus,  5  Jur.  N.  S.  395;  7  W.  R.  455;  How  v. 
Kirchner,  6  W.  R.  P.  C.  198. 
«  34  L.  J.  C.  P.  14. 
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party,"  was  **  that  the  words  are  to  be  taken  as  limited 
by  the  context  to  conditions  ejusdem  generis  with  that 
for  the  payment  of  the  freight,  namely,  conditions  to 
be  performed  by  the  person  who  receives  the  goods 
at  the  port  of  discharge,  and  not  that  the  words  are 
to  be  taken  as  introducing  into  the  contract,  by  the 
bill  of  lading,  all  the  provisions  of  the  charter-party." 
In  this  case,  the  master  relied  upon  the  words  **  king's 
enemies  "  in  the  bill  of  lading,  to  protect  him  for 
not  delivering  the  goods.  In  the  charter-party  the 
exception  was  "restraint  of  princes,"  and  it  was  held 
that  the  master  could  not,  for  his  further  protection, 
incorporate  these  words  into  the  bill  of  lading. 

Where  the  bill  of  lading  contains  the  words  "  paying 
as  per  charter-party,"  or  "  paying  freight  and  all  other 
conditions  as  per  charter-party,"  the  consignee  will  be 
liable  for  demurrage  on  the  ground  that  the  charter- 
party  (which  is  to  be  read  into  the  bill  of  lading) 
amounts  to  an  absolute  contract  to  pay  demurrage.  ^ 

The  true  result  of  the  authorities  is,  that  a  bill  of 
lading  in  which  the  words  **and  all  other  conditions 
as  per  charter-party,"  follow  the  expression  "on  paying 
freight,"  or  **  paying  for  the  said  goods,"  or  similar  ' 
expressions,  imports  a  liability  on  the  part  of  the 
consignee  of  the  goods  under  the  bill  of  lading 
to  pay  the  demurrage  stipulated  for  by  the  terms  of 
the  charter-party  to  which  it  refers.' 


2 


1  Porteous  v,  Watney,  47  L.  J.  Q.  B.  644 ;  Wegener  v.  Smith,  24 
L.  J.  C.  P.  25. 
«  Porteous  v.  Watney,  47  L.  J.  Q.  B.  645. 


DEMURRAGE.  159 

Where  a  charter-party  provided  for  the  cesser  of 
liability  of  B.  and  Co.,  the  charterers  of  a  ship,  on 
loading  and  payment  of  advance  freight  at  port  of 
shipment ;  B.  and  Co.  were  consignees  of  the  cargo, 
and  the  bills  of  lading  made  the  cargo  deliverable 
•  ■  unto  order  or  assigns,  he  or  they  paying  freight  and 
other  conditions  as  per  charter-party."  The  cargo 
was  duly  loaded  and  the  advances  paid.  In  an 
action  for  balance  of  freight  against  B.  and  Co. : 
Held,  that  they  were  not  liable,  their  liability  on  the 
charter-party  ceasing  on  the  completion  of  the 
loading,  and  no  new  liability  being  created  by  the 
bill  of  lading.  * 

As  freight  is  the  compensation  payable  for  the  Demur- 
use  of  the  ship  from  the  time  of  the  shipment  of  the  ^^^^" 
goods  until  they  are  ready  to  be  delivered  at  the 
port  of  delivery,  so  demurrage  is  a  compensation 
payable  for  the  improper  detention  of  the  vessel  by 

1  Barwick  r.  Burnyeat  Brown  &  Co.,  3  Asp.  Mar.  Law  Ca.  N.S. 
376. 

'Note, — If  this  decision  were  to  be  carried  to  its  logical  conclusion, 
no  charterer  under  such  a  charter-party  who  held  bills  of  lading  and 

•was  consignee  of  the  cargo  he  shipped,  would  be  liable  for  freight, 
and  the  only  means  a  master  would  have  of  enforcing  payment,  would 
be  by  keeping  the  cargo  until  he  had  received  payment.  It  does  not 
seem  to  have  been  suggested  by  or  to  the  court,  that  the  existence  of 
the  right  of  lien  under  the  charter-party  and  the  bill  of  lading,  tho 
act  of  the  master  in  delivering  without  enforcing  his  lien,  and  the 
acceptance  of  delivery  by  the  consignees,  taken  together,  created  an 
implied  contract  by  the  consignees  to  pay  the  freight  on  their  getting 
the  cargo.  The  fact  of  their  being  also  charterers  could  scarcely 
affect  their  liability  under  such  an  implied  contract,  which  arose  at  a 

.subsequent  period. — Ed.  Asp.  Mar.  LawCa.. 
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the  shippers,  or  their  agents,  after  the  goods  might 
have  been  delivered.*  Demurrage  has  been  defined 
as  an  extended  freight.^ 

The  word  "demurrage,"  no  doubt  properly  signifies 
the  agreed  additional  payment  (generally  per  day) 
for  an  allowed  detention  beyond  a  period  either 
specified  in,  or  to  be  collected  from,  the  instrument ; 
but  it  also  has  a  popular  and  more  general  meaning 
of  compensation  for  undue  detention.' 

Where  goods  are  shipped  on  board  a  general  ship 
and  there  is  no  charter-party,  the  stipulation  for 
demurrage  is  often  effected  by  introducing  words 
creating  it,  into  the  margin  of  the  bill  of  lading.  In 
the  same  way  a  claim  for  demurrage  may  be  enforced 
against  a  consignee  or  an  indorsee  of  the  bill  of 
lading,  the  master  adding  to  the  ordinary  undertaking 
in  the  bill  of  lading  to  deliver  the  cargo  on  payment 
of  freight,  a  condition  that  the  consignee  shall  be 
liable  to  a  certain  rate  for  demurrage ;  or  instead  of 
inserting  the  condition  expressly  in  the  bill  of  lading, 
it  is  equally  effective  to  import  it  into  it  by  reference 
to  the  charter-party,  of  which  it  forms  one  of  the 
stipulations  :  but  in  adopting  that  course,  care  must 
be  taken  to  make  the  words  of  reference  explicitly 
point  to  and  include  the  particular  condition. 

Under  the  bill  of  lading  alone,  if  it  expressly  makes 
the  goods  deliverable  on  payment    of  demurrage, 

1  Evans  ».  Forster,  1  B.  &  Ad.  120. 
*  Jesson  r.  Solly,  4  Taunt.  52. 

»  Lockhart  v.  Falk,  44  L.  J.  Ex.  105  j  Francesco  v,  Masscy,  42  L. 
J.  Ex.  75. 
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receipt  of  them  by  an  assignee  is,  at  common  law, 
evidence  of  a  promise  to  pay  such  demurrage  as 
accrued  due  at  the  port  of  delivery  by  his  fault,  * 
and  this  notwithstanding  any  denial  of  his  liability 
made  at  the  time  he  accepted  the  goods.^  But  he  is 
not  therefore  answerable  for  demurrage  incurred  at 
the  port  of  lading  ;  at  all  events  not  unless  there  was 
something  very  express  to  that  effect  in  the  bill  of 
lading.^ 

The  18  and  19  Vict.,  c.  Ill,  affirming  any  liability 
of  the  consignee  or  indorsee  in  consequence  of  his 
receipt  of  the  goods,  transfers  the  rights  and  liabilities 
of  the  contract  contained  in  the  bill  of  lading  to 
the  consignee  or  indorsee,  and  vests  the  same  in  him 
as  if  the  contract  had  been  made  with  himself.* 

But  if  there  is  nothing  whatever  in  the  bill  of 
lading  with  regard  to  demurrage  which  would 
amount  to  evidence  of  a  contract,  there  is  nothing 
for  the  statute  to  operate  on,  and  no  right  of  action 
in  the  master  against  the  consignee  or  indorsee  for 
demurrage,  in  consequence  of  his  receipt  of  the 
goods  thereunder.^ 

Where  a  charter-party  is  silent  as  to  the  time 
within  which  the  cargo  is  to  be  unloaded  at  the 

1  Stindt  r.  Eoberts,  17  L.  J.  Q.  B.  166  ;  Sanders  ».  Vanzeller,  4  Q. 
B.  260. 
a  Wegener  v.  Smith,  24  L.  J.  C.  P.  25. 
3  Smith  V.  Sieveking,  24  L.  J.  Q.  B.  267. 

*  Foster  v.  Colby,  28  L.  J.  Ex.  81 ;  Shand  «.  Sanderson,  28  L.   J. 
Ex.  278 ;  McLach.  on  Sh.  490. 

*  Brouncker  r.  Scott,  4  Taunt.  1 ;  Evans  ».  Forster,  1  B.  &  Ad. 
118  ;  Smith  v.  Sieveking,  24  L.  J.  Q.  B.  257» 
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port  of  destination,  the  law  implies  that  the  merchant 
and  the  shipowner  shall  each  use  reasonable  despatch 
in  performing  his  part  of  the  contract;  and  where 
the  landing  ef  the  cargo  by  the  merchant  is  rendered 
impossible  by  a  cause  over  which  he  has  no  control, 
he  is  not  liable  to  pay  the  damages  for  the  delay.  ^ 

Unless  otherwise  stipulated,  the  computation  of 
time  begins  with  the  arrival  of  the  ship  at  the  usual 
or  designated  place  of  discharge  in  the  port  of 
destination.* 

In  reckoning  time  under  a  stipulation  for  demur- 
rage, days  and  running  days  mean  the  same  thing,  in 

« 

the  absence  of  any  peculiar  custom  to  the  contrary, 
i.e.  without  excepting  holidays.  In  the  absence  of 
any  custom  to  the  contrary,  Sundays  are  to  be 
computed  in  the  calculation  of  the  lay  or  running 
days,  which  mean  consecutive  days.  Working-days 
exclude  Sundays,  Good  Friday  and  Christmas-day, 
and  Custom-house  holidays.  **  Lying  days"  mean 
working-days,  and  exclude  Sundays.'  But  weather- 
working-days  exclude  all  days  from  the  lay  days  in 
which  cargo  cannot  be  worked  on  account  of  the 
weather.  When  the  number  of  lay  days  is  fixed  for 
loading  or  discharging,  that  number  will  be  strictly 

1  Ford  V.  Coteswortli,  39  L.  J.  Q.  B.  188. 

"  Kell  V,  Anderson,  12  L.  J.  Ex.  101 ;  10  M.  &  W.  498 ;  Leer  v. 
Yates,  3  Taunt.  387 ;  Parker  v.  Winlo,  27  L.  J.  Q.  B.  49 ;  BastifeU 
r.  Lloyd,  31  L.  J.  Ex.  413;  Brereton  v.  Chapman,  7  Bing.  559; 
Niemann  v.  Moss,  29  L.  J.  Q.  B.  206 ;  16  Jur.  N.  S.  775 ;  Brown  v. 
Johnson,  10  M.  &  W.  331. 

^  Commercial  Steamship  Co.  r.  Boulton,  3  Asp.  Mar.  Law  Oa. 
N.  S.  111. 
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adhered  to  and  enforced,  whether  the  merchant  be  to 
blame  or  not,  and  each  individual  consignee  of  any 
portion  of  a  cargo  of  a  general  ship  will  be  liable  for 
the  entire  demurrage  arising  from  the  ship  being 
delayed  by  such  portion  of  the  cargo  not  being 
taken  delivery  of. 

Thus,  where  the  defendant's  portion  of  the  cargo 
was  stowed  at  the  bottom  of  the  hold,  and  in 
consequence  of  the  consignees  of  the  upper  portions 
of  the  cargo  not  being  ready  to  take  delivery  as  soon 
as  the  ship  was  ready  to  discharge,  the  defendants 
were  not  able  to  clear  their  portion  of  the  cargo 
within  the  time  stipulated  by  the  charter,  according 
to  which  demurrage  became  payable  by  the  conditions 
of  the  bills  of  lading.  The  ship  was  delayed  for 
three  days,  and  the  plaintiff  sued  to  recover  three 
days'  demurrage.  It  was  held  that  the  consignee 
was  liable,  under  the  bill  of  lading,  for  the  whole 
demurrage,  though  only  one  of  several  consignees.* 

If  the  ship  is  not  discharged  during  the  time 
allowed  by  the  charter,  then  for  every  day  and 
fraction  of  a  day  during  which  she  is  detained,  the 
stipulated  demurrage  must  be  paid ;  for  if  not 
discharged  within  the  minimum  time  allowed,  the 
charterer  must  pay  for  the  fraction  of  a  day  as  if  it 
was  a  whole  day.  Thus  where,  by  the  terms  of  a 
charter-party,  the  charterers  agreed  to  load  and 
discharge  the  ship  as  fast  as  she  could  work,  but  a 
minimum  of  seven  days  was  to  be  allowed  and  ten  days 

*  Porteous  r.  Watney,  47  L.  J.  Q.  B.  643. 
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on  demurrage  over  and  above  the  said  lying  days,  at 
£25  a  day  :  the  lying  days  having  expired,  the  ship 
arrived  in  the  docks  on  the  12th  of  May,  and  the 
charterers  began  to  discharge  her  on  the  13th  at 
8  A.M.,  and  continued  till  8  p.m.  The  next  day,  the 
14th,  they  began  again  at  4  a.m.,  and  finished  at 
8  a.m.  It  was  held,  that  the  owners  were  entitled 
to  recover  £25  in  respect  of  the  14th,  as  if  the 
defendants  had  been  occupied  during  the  whole  of 
that  day  in  discharging  the  ship.^ 

The  consignee  of  a  bill  of  lading  which  makes 
the  goods  deliverable  to  him  or  assigns,  **  paying  for 
the  said  goods  as  per  charter-party,'*  does  not,  by 
taking  the  goods  at  the  destination,  make  himself 
liable  to  pay  for  demurrage  in  the  port  of  loading 
according  to  the  rate  stipulated  in  the  charter-party, 
though  there  be  an  express  stipulation  for  a  lien  on 
the  goods  for  such  demurrage.^ 
«'  Act  of         This  exception  designates  the  immediate  operation 

God."  .  . 

of  purely  natural  agents,  such  as  lightning,  earth- 
quake, and  tempest,  exclusive  altogether  of  human 
intervention,  but  is  not  so  extensive  as  to  comprehend 
what  is  merely  inevitable.^ 

The  "act  of  God, "  when  relied  upon  as  a  defence, 
must  be  the  immediate  cause  of  the  loss  and  not 
remotely  connected  with  it. 

This  was  ruled  in  the  case  of  Smith  v.  Shepherd,* 

*  Commercial  Steamship  Co.  v,  Boulton,  44  L.  J.  Q.  B.  219. 
»  Smith  V,  Sieveking,  24  L.  J.  Q.  B.  257. 

»  Forward  v.  Pittard,  1  T.  E.  27. 

*  Smith  V,  Shepherd,  cited  in  McLach.  on  Sh.,  499. 
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in  consequence  of  which  it  was  sought  to  introduce 
a  bill  into  Parliament  limiting  the  liability  of 
shipowners  in  all  cases  except  that  of  negligence,  but 
this  measure  having  been  rejected,  the  present 
exception  was  introduced  into  the  bills  of  lading  for 
the  protection  of  shipowners  • 

The  first  words  of  the  ordinary  exception  in  the 
bill  of  lading  are  "  the  act  of  God."  This  limitation  of 
liability  exists  at  common  law  in  the  case  of  all 
common  carriers,  without  any  express  agreement  to 
that  effect.  A  loss  caused  by  a  sudden  gust  of  wind 
is  within  the  exception.  ^  But  a  loss  caused  by  a  mere 
accidental  circumstance,  as  the  tide  lifting  up  a 
ship  and  pitching  her  on  the  rudder  of  another  ship, 
is  not  within  the  exception  ;2  neither  is  a  loss  caused 
by  fire,  which,  although  caused  by  no  negligence  on 
the  part  of  the  carrier,  yet  was  not  occasioned  by 
lightning,  within  the  exception.' 

In  Nugent  v.  Smith,*  heard  in  1876,  which  was  an 
action  to  recover  damages  in  respect  of  the  loss  of 
a  mare,  which,  whilst  in  transit  from  London  to 
Aberdeen  in  a  steamer,  sustained  such  severe  injuries, 
partly  from  the  rolling  of  the  vessel  in  a  storm  of 
more  than  ordinary  violence,  and  partly  from  her 
struggling  caused  by  excessive  fright,  as  occasioned 
her  death.     Cockburn,  0.  J.,  in  delivering  judgment, 

^  Amies  t?.  Stephens,  1  Str.  128;   Oakley   u.  The  Portsmouth  and 
Eyde  Steam  &c.  Co.,  25  L.  J.  Ex.  99;  Kay  on  Sh.,vol.  1,  411. 
2  Smith  V.  Shepherd,  11  Ex.  622. 
»  Forward  v,  Pittard.  1  T.  R.  27. 
*  45  L.  J.  Q.  B.  G97. 
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said,  **  It  is  somewhat  remarkable  that  previously  to 
the  present  case,iio  judicial  exposition  has  occurred  of 
the  meaning  of  the  term  *  act  of  God/  as  regards  the 
degree  of  care  to  be  applied  by  the  carrier,  in  order 
to  entitle  himself  to  the  benefit  of  its  protection.     If 
the  fright  which  led  to  the  struggling  of  the  mare 
was  in  excess  of  what  is  usual  in  horses  on  shipboard 
in  a  storm,  then  the  rule  applies  that  the  carrier  is 
not  liable  where    the    thing    carried  perishes,   or 
sustains  damage,  without  any  fault  of  his,  by  reason  of 
some  quality  inherent  in  its  nature,  and  which  it  wa& 
not  possible  for  him  to  guard  against.     If,  on  the 
other  hand,  the  fright  was  the  natural  effect  of  the 
storm  and  the  agitation  of  the  ship,  then  it  was  the 
immediate  consequence  of  the  storm,  and  the  injuries 
occasioned    by  the  fright  are  sufficiently  closely 
connected  with  the  storm ;  in  other  words,  the  act  of 
God,  to  afford  protection  to  the  carrier.     And  it  was 
held,  that  in  order  to  come  within  the  exception  of 
loss  by  the  act  of  God  as  applied  to  the  liability  of  a 
common  carrier,  the  loss  need  not  have  been  caused 
directly  and  exclusively  by  such  a  direct,  and  violent,, 
and  sudden,  and  irresistible  act  of  nature  as  tha 
carrier  could  not  by  any  amount  of  ability  foresee  or 
(if  he  could  foresee  it)  could  not  by  any  amount  of 
care  and  skill  resist  so  as  to  prevent  its  effect." 

A  loss  is  a  loss  by  the  act  of  God  if  it  is  occasioned 
by  the  elementary  forces  of  nature  unconnected  with 
the  agency  of  man  or  other  cause,  and  a  common 
carrier  is  entitled  to  immunity  in  respect  of  loss. 
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SO  occasioned,  if  the  loss  is  occasioned  partly  by 
the  act  of  God  as  above  defined,  and  partly  by  some 
other  cause,  which  if  it  had  been  the  sole  causo  of 
the  loss,  would  have  furnished  a  defence.  The  carrier 
would  be  entitled  to  immunity  in  respect  of  such  loss 
if  he  can  show  that  it  could  not  have  been  prevented 
by  any  amount  of  foresight,  pains  and  care  reasonably 
to  be  required  of  him,  * 

The  "  queen's  enemies "  or  the  "king's  enemies'*  "Tho 

^  ^  ^  Qaeen  s 

means    the     enemies  of   the  carrier's    sovereign,  enemies." 

whatever  title  he  may  enjoy,  whether  queen,  emperor, 

president,  duke,  doge,  or  aristocratic  assembly,  and 

iest  there  should  be  anything  left  out,  "restraint  of 

princes"  comprehends  every  case  of  interruption  by 

lawful  authority. 

Thus,    where    a    Mecklenburg    ship    loaded    at 

Odessa  for  the  United  Kingdom,  to  call  at   Cork 

or   Falmouth    for    orders.       The    ship    proceeded 

to  Falmouth  and  was  there  ordered  to  Limerick 

to     discharge,    and    the    master    was     prevented 

from   doing  so   by  the   act  of  the  enemies  of  his 

sovereign,  the  Duke  of  Mecklenburg-Schwerin.     It 

was  held  that  the  enemies  of  the  sovereign  of  the 

carrier  were  included  in  the  words  "the  king's 
enemies."^ 

Capture  by  an  enemy  in  the  exercise  of  war 
between  two  nations,  according  to  the  law  of 
nations,  wholly  divests  the  property  of  the  owner, 

^  See  Story  on  Bail,  8.  25. 

»  Russoll  t?.  Kiemaun,  U  L.  J.  C.  P.  10 ;  10  L.  T.  786 ;  13  W.  R.  93. 
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and  transfers  it  to  the  captor  or  the  sovereign  of  his 
State  at  the  period  named.* 
"  Pirates,  Losses  arising  from  pirates  were  formerly  included 
in  our  maritime  law  amongst  the  general  perils  of 
the  seas,2  and  probably  would  still  be  held  to  be  so  ; 
though  as  piracy  is  now. one  of  the  enumerated 
perils  in  the  bill  of  lading,  the  point  is  of  less 
importance.' 

Under  the  risk  of  pirates  and  rovers,  the  under- 
writers are,  it  seetns,  liable  for  a  mutinous  seizure 
and  carrying  away  of  the  ship  by  the  crew.*  But 
where  emigrant  cooly  passengers  murdered  the 
captain  and  portion  of  the  crew,  and  took  possession 
of  the  vessel  and  ran  her  ashore  in  order  to  escape, 
this  act  on  their  part  was  held  to  be  an  act  of  piracy, 
and  one  of  the  perils  insured  against.^ 

Whatever  would  be  robbery  by  land  will  be  piracy 
at  sea,  and  assaulting  a  ship  on  the  high  seas  and 
obliging  the  captain  to  redeem  her  for  so  much,  or 
for  a  certain  part  of  the  cargo,  is  considered  clearly  to 
be  piracy.^  So,  where  a  ship  laden  with  a  cargo  of  corn 
was  forced  by  stress  of  weather  into  EUy  Harbour, 
where  there  happened  to  be  a  great  scarcity  of  corn, 
the  people  came  on  board  the  ship  in  a  tumultuous 
manner,  took  the  government  of  her  from  the  captain 

^  Atk.  on  Sh.,  p.  118. 

«  3  Kent's  Com.,  p.  302 ;  Abbott  on  Sh.,  289. 

^  Amould  on  M.  I.,  vol.  2,  p.  841. 

*  Dixon  V.  Eeid,  6  B.  &  Aid.  697. 

»  Palmer  v,  Naylor,  23  L.  J.  Ex.  323. 

«  Lex  Mer.  149,  242. 
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and  crew,  and  weighed  her  anchor,  by  which  she 
drove  on  a  reef  of  rocks,  where  she  was  stranded, 
and  they  would  not  leave  her  until  they  had 
compelled  the  captain  to  sell  all  the  corn  at  a 
certain  rate,  which  was  about  three-fourths  of  the 
invoice  price.  It  was  held,  that  this  loss  fell  within 
a  capture  by  pirates.  ^ 

Capture  by  pirates,  who  are  merely  robbers  at 
sea,  does  not  divest  the  property  of  the  owner,  and 
in  a  very  early  period  of  our  history  a  law  was  made 
for  the  restitution  of  property  so  taken,  if  found 
within  the  realm,  belonging  as  well  to  strangers  as 
to  Englishmen.^ 

The  term  "  robbers"  means  loss  by  violence  ;  thus  '^Robbers" 
where  an  action  was  brought  to  recover  the  value 
of  a  box  of  gold  dust  forming  part  of  a  consignment 
of  11  boxes  from  Panama  to  London,  under  a  bill 
of  lading  excepting  "  the  act  of  God,  the  Queen's 
enemies,  robbers,  fire,'*  &c.  &c.  The  box  in  question 
having  been  stolen  secretly  from  the  railway  truck 
between  Southampton  and  London,  the  shipping 
company  were  held  not  liable  for  the  loss,  as  the 
box,  though  stolen,  had  not  been  removed  by  force, 
which  was  the  exception  provided  for  in  the  bill  of 
lading.^ 

Where  a  vessel,  in  consequence  of  having  sprung 
a  leak,  put  into  an  intermediate  port  and  discharged 

1  Nesbitt  r.  Lushiiigton,  4  T.  R.  783. 
^  27  Edw.  III.,  St.  2,  c.  13 ;  Y.  Bk.  2  Rich.  3,  2. 
^  De  Rothschild  v.  The  Royal  Mail  Steam  Co.,  21  L.  J.  Ex.  273. 
22 
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her  cargo,  portion  of  which  was  stolen  from  the 
warehouse ;  in  an  action  on  the  policy  for  a  construc- 
tive total  loss,  it  was  held  *•  that  the  loss  by  robbers, 
although  not  expressly  mentioned  in  the  policy, 
was  one  of  the  perils  insured  against."^ 
'•Thievea"       The  term  **  thieves  "  is  a  word  of  ambiguous 
meaning,  and  this  being  the  case,  such  a  construction 
must  be  put  upon  the  word  as  is  most  in  favour  of 
the  shipper,  and  not  most  in  favour  of  the  shipowner. 
It  is  an  exception  framed  by  the  shipowner  for  his 
own  benefit,  and  it  behoves  him  to  use  such  language 
as  to  make  clear  what  he  holds  to  be  an  exception 
under  it.     It  is  not  reasonable  to   suppose,  where 
nothing  is  added  to  the  word  to  qualify  or  limit  or 
define  its  meaning,  that  the  shipper  of  the  goods 
intended  that  he  should    be  unprotected  against 
thefts  by  the  crew  or  persons  on  board  the  ship. 
The  word  will  not,  therefore,  comprehend  thefts  by 
passengers  or  members  of  the  crew. 

So,  where  diamonds  which  were  being  conveyed 
from  Liverpool  to  New  York,  were  stolen  when  on 
board  the  ship,  either  on  the  voyage,  or  after  her 
arrival  in  port,  before  the  time  for  delivery  arrived, 
but  there  was  no  evidence  to  show  whether  they 
were  stolen  by  one  of  the  crew,  or  by  a  passenger,  or 
after  her  arrival  by  some  person  from  the  shore. 
It  was  held,  that  as  it  did  not  appear  whether  the 
theft  was  by  one  of  the  crew  or  by  a  passenger,  it 

^  Dwarkadass  Lalubhai  v,  Adamali  Sultanali,  3  Bom.  H.  C.  Rep. 
A.  C.  J.  1. 
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was  enough  that  the  theft  might  have  been  committed 
bj  a  passenger,  and  it  was  for  the  defendants  to  show 
whether  the  case  was  or  was  not  within  the  exception, 
and,  therefore,  that  it  lay  upon,  them  to  show  that 
the  act  of  theft  had  been  committed  by  some  one 
outside  the  ship,  and  that  the  onus  was  not  upon  the 
plaintiffs  to  show  the  contrary.^ 

If  the  Government  of  the  country  to  which  the"  ship  "Bestramt 

•;  ^    of  Princes, 

and  cargo  belong,  should  prohibit  the  exportation,  Euiers,  or 
or  importation,  of  the  particular  commodities  that 
compose  the  cargo,  or  by  the  terms  of  the  contract 
are  destined  to  compose  it,  performance  being  thus 
rendered  illegal  by  an  authority  to  which  both  parties 
owe  allegiance,  damages  for  non-performance  cannot 
be  claimed  by  either.  The  common  exception  of  "  the 
restraint  of  princes  and  rulers  "  applies  only  to  the 
case  of  the  master,  unless  it  is  expressly  stipulated 
to  be  mutual.^  For  if  a  merchant  hires  a  ship  to  go 
to  a  foreign  port,  and  covenants  to  furnish  a  lading 
there,  a  prohibition  by  the  Government  of  that 
country  to  export  the  intended  articles  neither 
dissolves  the  contract,  nor  absolutely  excuses  a  non- 
performance of  it.^ 

The  term'  "  restraints  of  princes"  &c.  does  not 

*  Taylor  v.  The  Liverpool  and  Great  Western  Steam  Co.,  43  L.  J, 
Q.  B. 205. 

■  Sjoerds  v.  Luscombe,  16  Bast.  Rep.  201 ;  Brace  v,  Nicolopulo,  24» 
L.  J.  Ex.  321. 

»  Blight  V.  Page,  3  B.  &  P.  295  note ;  Touteng  v.  Hubbard,  3  B.  & 
P.  298. 
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apply  until  the  ship  has  been  loaded  and  the  voyage 
commenced.  ^ 

The  restraint  meant  by  this  exception  must  be  an 
actual  and  operative  restraint,  and  not  a  merely 
expected  and  contingent  one.  With  reference  to  any 
contracts  which  were  fairly  and  lawfully  made  at  the 
time,  if  from  a  change  in  the  political  relations  and 
circumstances,  they  have  become  incapable  of  being 
any  longer  carried  into  effect,  without  derogating 
from  the  clear  public  duty  which  a  British  subject 
owes  to  his  sovereign,  and  the  state  of  which  he  is  a 
member,  the  non-performance  of  a  contract  in  a  state 
so  circumstanced  is  not  only  excusable,  but  a  matter 
of  peremptory  duty  and  obligation  on  the  part  of  the 
subject.  But  in  order  to  found  this  new  public  duty 
which  is  to  supersede  the  performance  of  his  former 
private  one,  it  is  necessary  that  an  actual  change  in  the 
political  relations  of  the  two  countries  should  have 
taken  place ;  and  that  the  danger  to  result  to  the  public 
interests  of  his  own  country  from  an  observance  of 
the  contract  should  be  clear,  immediate,  and  certain. 

In  short,  such  a  state  of  circumstances  must  be 
shown  to  exist  as  that  the  contract  is  no  longer 
capable  of  being  performed  by  him  without  a  criminal 
compromise  of  his  public  duty.  So,  where  a  vessel 
left  St.  Petersburg  upon  a  general  rumour  of  a  hostile 
embargo  being  laid  on  British  ships  by  the  Russian 
Government,  it  was  held,  that  this  did  not  justify 
a  breach  of  contract  by  the  master,  though  the  latter 

1  Crow  tJ.  Falk,  8  Q.  B.  467. 
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acted  bona  fide  and  under  a  reasonable  and  well 
grounded  apprehension  at  the  time.^ 

All  bills  of  ladiug  should  contain  a  proviso 
exonerating  the  shipowners  from  restraints  of  Courts 
of  law.  In  Finlay  v.  The  Liverpool  and  Great 
Western  Steam-ship  Company,  on  demurrer  in  the 
Court  of  Exchequer,^  it  was  alleged  that  certain 
goods  had  been  obtained  by  fraud,  q,nd  the  bills  of 
lading  endorsed  to  a  third  party.  Before  the  ship 
left  New  York,  the  person  who  claimed  to  be  the 
rightful  owner  demanded  the  goods  from  the  agent 
of  the  ship,  and  on  his  refusing  to  deliver  the  same, 
the  master  of  the  ship  was  sued  in  the  New  York 
Supreme  Court,  and  adjudged  and  compelled  to 
deliver  the  goods  to  the  right  owner.  The  claimant 
in  England  under  the  bill  of  lading  sued  the  ship- 
owners for  non-delivery,  and  the  plea  of  **  restraint 
of  princes,"  which  was  one  of  the  conditions  in  the 
bill  of  lading,  was  urged.  The  Court  of  Exchequer 
held  that  the  action  of  a  Court  was  not  the  "  restraint 
of  princes."  The  action  was  founded  on  contract, 
and  the  Court  could  not  see  how  the  act  of  any  court 
of  law,  or  any  judicial  tribunal,  deciding  that  the 
defendants  should  hold  possession  of  and  deliver 
the  goods  to  the  order  of  the  true  owners,  could 
relieve  the  shipowners  from  their  contract,  unless 
such    an  act   or    decision    of  a  Court  or  judicial 

*  Atkinson  v.  Kitchie,  10  East.  Eep.  530. 

*  3  Asp.  Mar.  Law  Ca.  487.   See  also  Howland  v,    Greenway,  22 
How.  491 ;  Ang.  on  Car.,  s.  220  a. 
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tribunal  had  been  expressly  excepted  in  the  bill  of 
lading. 
"  People."  The  word  "  people"  means  the  supreme  power,  that 
is,  the  ruling  power  of  the  country,  whatever  it  may 
be.  Therefore,  where  a  mob  or  a  multitude  of  people 
seize  a  vessel  and  compel  the  master  to  sell  the  cargo, 
this,  though  an  act  of  piracy,  will  not  come  under 
the  present  exceptions.^ 
"  Barratry  It  docs  uot  sccm  to  havo  becu  anywhere  precisely 
o^mas  er    a^gQgpi^g^jjjQ^j^  from  what  source  the  term  barratry  has 

been  derived.  Indeed,  the  derivations  of  barratry 
have  rather  tended  to  confound  than  to  throw  any 
light  upon  the  subject,  for  its  root  has  been  so 
frequently  altered,  according  to  the  caprice  of  the 
particular  writer,  that  it  is  impossible  to  decide  which 
is  the  true  one.  The  English,  however,  most 
probably  have  taken  it  from  the  French  barrateur, 
which  is  to  be  traced  to  the  Italians ;  but  where  the 
latter  found  this  word  is  a  thing  by  no  means  clear. 
Whatever  the  derivation  may  be,  the  word  seems  to 
have  been  originally  introduced  into  commercial 
aflfairs  by  the  Italians,  who  were  the  first  great 
traders  of  the  modern  world.^ 

Barratry  may  be  termed  any  fraudulent  or  criminal 
conduct  against  the  owner  of  the  ship  or  goods  by 
the  master  or  mariners,  in  breach  of  the  trust  which 
is  either  expressly  or  impliedly  reposed  in  them,  and 
to  the  injury  of  the  owners;  although  it  may  not  be 

^  Nesbitt  V,  Lushington,  4  T.  K.  783. 
«  Atk.  on  Sh.,  32. 
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done  with  intent  to  injure  them,  or  to  benefit,  at 
their  expense,  the  master  or  mariners,  and  therefore 
a  master  is  not  warranted  in  going  into  an  enemy's 
settlement  to  trade,  even  where  permitted,  though  his 
cargo  could  be  more  speedily  and  cheaply  completed 
there  :  and  if  the  ship  is  seized  and  confiscated  in 
consequence  of  such  act,  the  same  is  barratrous,  for 
trading  with  an  enemy  is  an  illegal  act^  ;  except  in 
this  and  similar  cases,  fraud  is  a  necessary  ingredient 
in  barratry.^  It  has  been  held,  that  fraud  and 
barratry  were  in  effect  words  of  co-extensive  import ; 
that  is,  that  barratry  included  every  species  of  fraud 
in  relation  of  the  master  to  his  owners,  by  which  the 
subject-matter  insured  might  be  endangered.^  Thus, 
if  the  master  sail  out  of  port  without  paying  port 
dues,  whereby  the  goods  are  forfeited,  lost,  or  spoiled, 
that  is  barratry.* 

Barratry  is  an  act  of  fraud  which  in  the  sense 
used  in  policies  can  be  committed  only  against  the 
owner  of  the  ship,^  and  is  not  directed  against  the 
owner  of  the  goods  which  are  lost;  and,  however 
innocent  may  be  the  owner  of  the  goods  who  seeks 
to  recover  against  the  underwriter,  yet  if  the  owner 
of  the  ship  concurs  in  the  act  which  caused  the  loss, 
it  takes  from  it  the  character  of  barratry ;  neither  will 
it  be  so  where,  owing  to  the  negligence  of  the  owner, 

^  Earle  t?.  Eowcroft,  8  East.  Eep.  126. 

'  Phyn  r.  The  Koyal  Exchange  Assurance  Co.,  7  T.  R.  505. 

^  Knight  r.  Cambridge,  1  Str.  581. 

*  Stamma  v.  Brown,  2  Str.  1174. 

«  Nutt  V.  Bourdieu,  1  T.  R.  323. 
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the  mariners  take  smuggled  goods  on  board,  in 
consequence  of  which  she  is  seized  and  confiscated*  ; 
but  otherwise  where  the  master  smuggled  goods  on 
board  without  the  owner's  knowledge. ^  Where  the 
owner  of  .a  ship,  by  his  contract,  places  the  entire 
vessel  for  a  time  under  the  sole  control  of  the 
freighter,  during  that  time  any  act  of  the  owner  of 
the  vessel,  done  in  fraud  of  the  freighter,  is  an  act  of 
barratry.'  It  equally  amounts  to  barratry  if  the 
master,  being  a  part-owner,  fraudulently  sells  the  ship 
and  cargo,  and  applies  the  proceeds  to  his  own  use.* 

A  deviation,  if  for  a  fraudulent  purpose,  is  bar- 
ratry^ ;  not  otherwise.^  If  the  master  is  compelled, 
by  the  mutinous  violence  of  the  crew,  to  deviate  from 
his  course,  this  will  be  barratry  of  the  mariners,  but 
not  of  the  master.^  It  will  be  barratry  if  the  vessel 
is  lost  by  the  fraudulent  misconduct  of  the  master.® 
Also  if  the  master  acts  contrary  to  instructions, 
though  for  the  benefit  of  the  owner,  in  consequence 
of  which  the  vessel  is  lost.^ 

Barratry  at  common  law  is  a  felony  and  punishable 
as  such. 

As  the  shipowner  is  exempted  from  liability  by 

*  Pipon  r.  Cope,  1  Camp.  434. 

«  Havelock  v.  Hancill,  3  T.  E.  277. 
8  Scares  v,  Thornton,  7  Taunt.  627. 

*  Jones  V,  Nicholson,  23  L.  J.  Ex.  330. 

»  Dixon  V.  Keid,  5  B.  &  Aid.  597  ;  Koss  t?.  Hunter,  4  T.  R.  33. 

*  Phyn  V,  The  Royal  Exchange  Assurance  Co.,  7  T.  R.  505. 
»  Scott  V.  Thompson,  1 B.  &  P.  N.  R.  181. 

8  Arcangelo  v.  Thompson,  2  Camp.  620. 
»  Moss  «.  Byrom,  6  T.  R.  379. 
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the  present  exception  from  all  losses  arising  from 
the  barratry  of  the  master  or  mariners,  the  owner 
of  the  goods  looks  to  the  underwriter  in  such 
cases,  and  the  instances  are  very  rare  in  which  the 
question,  as  between  the  shipowner  and  the  shipper, 
under  the  bill  of  lading,  has  been  judicially  deter- 
mined :  and  in  those  cases  where  the  insurer  has 
successfully  defended  an  action  on  the  policy  on  the 
ground  that  the  loss  did  not  arise  from  the  barratry  of 
the  master  or  mariners,  the  same  has  been  covered 
by  other  exceptions  in  the  bill  of  lading.  Thefts  and 
pilfering  of  the  cargo  by  the  crew  are  not  uncommon, 
but  there  is  no  recorded  instance  in  which  pilfering 
has  been  held  to  amount  to  barratry ;  such  loss  would 
therefore  have  to  be  borne  by  the  shipowner. 

It  has  been  ruled  that  an  act  of  the  master,  not 
amounting  to  a  fraudulent  violation  or  wilful  aban- 
donment of  his  duty  to  his  owner,  is  not  barratry.* 
So,  though  by  section  296  of  the  Merchant  Shipping 
Act,  1854,  it  is  the  duty  of  vessels  approaching  to 
port  their  helms ;  and  section  299  enacts  that  damage 
arising  from  the  non-observance  of  the  rules  shall  be 
deemed  to  have  been  occasioned  by  the  wilful 
default  of  the  person  in  charge  of  the'  deck  at  the 
time,  &c.,  yet  a  loss  occasioned  to  goods  by  a 
collision  is  not  barratry,  and  the  holder  of  the  bill 
of  lading  will  be  entitled  to  recover  against  the 
shipowner  for  non-delivery  of  his  goods,  arising  from 

^  Williams  v.  Suffolk  Insurance  Co ,  3  Summers  514. 
23 
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their  being  totally  lost  in  a  collision  occasioned  by 
the  unskilful  navigation  of  the  master.  * 

The  Kidnapping  Act,  1872,  (35  and  36  Vict.,  c.  19,) 
having  prohibited  the  carrying  of  Polynesian  native 
labourers  in  ships  without  a  license,  under  penalty  of 
forfeiture  of  the  ship,  a  master  who,  without  the 
authority  of  his  owners,  but  with  a  knowledge  of  the 
prohibition,  ships  and  carries  native  labourers,  and 
so  brings  about  the  seizure  and  condemnation  of  his 
ship,  commits  an  act  of  barratry,  in  respect  of  which 
his  owners  may  recover  against  their  underwriters. 
Where  a  master  ships  and  carries  Polynesian  native 
labourers  without  a  license,  against  the  provisions  of 
the  Kidnapping  Act,  1872,  proof  that  the  master, 
although  he  may  never  have  seen  the  Act  itself  or 
the  proclamation  thereof  in  the  Australasian  Colonies, 
was  informed  before  shipping  the  labourers,  that 
such  an  Act  existed,  and  that  it  was  illegal  to  carry 
them,  is  sufficient  evidence  to  justify  a  jury^n  finding 
that  he  shipped  and  carried  the  labourers  wilfully 
and  with  knowledge  of  the  prohibition,  so  as  to 
make  his  act  barratrous. ^ 
"  Loss  or  Notwithstanding  this  and  similar  exceptions  in  the 
from^a-  bill  of  lading,  which  may  cover  a  loss  or  cause  of 
Jiery-  injury  to  the  cargo,  if  it  can  be  proved  that  such  loss 
was  occasioned  by  the  negligence  of  the  shipowner 
or  master,  they  will  be  liable  for  the  same. 

^  GriU  r.  The  General  Iron  Screw  Colliery  Co.,  Law  E.  3,  C.  P.  476; 
37  L.  J.  C.  P.  205. 

2  The  Australasian  Insurance  Co.  t.  William  Townley  Jackson,  3 
Asp.  Mar.  Law  Ca.  N.  S.  26.  ' 
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Thus,  where  certain  bales  were  shipped  on  board  a 
steamer  in  good  order  and  condition,  and  it  appeared 
that  they  were  injured  by  oil;  that  there  was  no 
oil  in  the  cargo ;  and  that  the  bales  had  been  stowed 
near  a  donkey-engine  employed  in  loading  and 
unloading  cargo,  and  which  used  to  be  lubricated 
with  oil.  It  was  held,  that  the  damage  arose  from 
negligence,  and  that  the  exception  of  machinery  in 
the  bill  of  lading  did  not  exonerate  the  shipowners 
from  liability.  ^ 

This  exception  will  not  cover  a  loss  arising  from 
the  breaking  of  the  chain  used  to  discharge  cargo,  as 
such  a  chain  does  not  come  under  the  term  machinery, 
which  applies  only  to  the  machinery  by  which  the 
vessel  is  propelled. ^ 

If  salvage  services  become  necessary  from  tho 
breaking  down  of  any  portion  of  tho  machinery,  and 
are  rendered  to  the  ship,  whereby  the  cargo  is  saved, 
the  owners  of  the  salving  vessel,  though  also  owners 
of  the  vessel  salved,  will  be  entitled  to  recover  from 
the  owners  of  the  cargo  for  the  services  rendered :  tho 
accident  coming  within  the  excepted  perils  mentioned 
in  tho  bill  of  lading  as  *'  accidents  of  machinery." 

Thus  where  the  "Miranda,"  a  screw  steam-vessel, 
was  bound  on  a  voyage  from  Patras  to  London,  and 
the  **Iloxana"  was  proceeding  on  her  voyage  from 
London  to  Genoa ;  when  the  vessels  were  in  sight  of 
each  other  and  about  eighteen  or  twenty  miles  to 

^  Czech  V.  Genl.  St.  Nav.  Co.,  Law  E.  3  C.  P.  17  ;  37  L.  J.  C.  P.  3. 
2  The  Galley  of  Lornc,  Mifc.  Mar.  Reg.,  Feb.  11,  1876. 
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the  south-east  of  Cape  St.  Vincent,  the  master  of  the 
**  Miranda"  signalled  to  the  "  Roxana"  for  assistance, 
the  crank-sliaft  of  her  engine  being  so  nearly  broken 
that  another  turn  or  two  of  the  propeller  would  have 
separated  it,  and  the  "  Roxana,"  as  requested,  towed 
the  *'  Miranda"  to  Gibraltar  without  any  danger  to 
herself  or  her  crew,  the  weather  being  fine  at  the 
time.   Both   these  vessels  belonged   to    the    same 
owners.    In  an  action  against  the  owners   of  the 
cargo  for  salvage  services,  Sir  Robert  Phillimore,  in 
delivering  judgment,   said  :  **  The  defences   are  as 
follows : — That  the  owners  of  the  *  Roxana  *  were 
bound  by  their  contract  with  the  owners   of  the 
cargo  laden  on  board  the  *  Miranda,'  to  carry  the 
cargo  of  the  *  Miranda'  to  London,  and  that  they 
would  not  have  fulfilled  this  contract  unless  they 
had  rendered  assistance  to  the  *  Miranda,'  which 
assistance  was  to  be  considered  as  an  act  done  for 
the  sole  benefit  and  advantage  of  the  owners  of  the 
•  Roxana.*     It  was  said  that  it  was  implied  in  the 
contract  between  the  owners  of  the  *  Roxana '  and  the 
owners  of  the  *  Miranda/  that  there  was  warranty 
of  seaworthiness  of  the  *  Miranda,'  that  the  accident 
arose  from  the  breach  of  warranty,  and  that  the 
owners  of  the  ^  Roxana'  therefore  were  liable  for  all 
the  consequences  of  such  breach,  and  so  were  not 
entitled  to  salvage  remuneration  for  averting  a  loss 
which,  if  it  had  happened,  would  havef  alien  upon 
themselves.     It  is  replied  to  those  defences  that  the 
contract  is  to  be  found  in  the  bills  of  lading,  admitted 
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to  have  been  made  between  the  parties.  If  I  am  to 
decide  the  question  whether  the  owners  of  the 
*  Roxana'  are  entitled  to  salvage  reward,  I  must  first 
determine  whether  they  are  so  entitled  apart  firom  the 
question  of  their  being  the  owners  of  the  vessel 
towed.  I  think  unquestionably  they  rendered  the 
salvage  service  entitling  them  to  salvage  remunera- 
tion, unless  circumstances  have  rendered  it  impossible 
for  them  to  recover  that  remuneration.  It  becomes 
necessary,  therefore,  to  decide  the  question  of 
law.  The  contract  set  out  in  the  bills  of  lading  is 
that  the  *  Miranda'  should  take  her  cargo  on  board 
and  deliver  it  at  the  port  of  London,  in  the  like  good 
order  and  condition  as  shipped ;  then  follow  many 
exceptions  which  are  to  be  considered  as  affording  a 
justification  for  the  non-performance  of  the  contract, 
and  among  those  exceptions  is  included  one  about 
which  there  has  been  much  discussion.  This  excep- 
tion, which  is  contained  alike  in  all  bills  of  lading, 
though  the  exceptions  are  not  always  expressed  in 
precisely  the  same  words,  are  as  follows,  "  accidents 
from  machinery."  If  I  had  to  determine  the  case 
upon  the  point  raised  with  reference  to  the  alleged 
implied  warranty  of  seaworthiness,  I  should  be  of 
opinion  that  the  burthen  of  proving  the  breach  of  such 
warranty  rests  with  the  defendants,  and  that  suflBcient 
evidence  as  to  the  vessel's  state  and  the  state  of 
her  machinery  has  not  been  given  to  lead  the  Court 
to  find  that  she  was  in  an  unseaworthy  condition 
at  the  time  the  cargo  was  shipped.    But  I  think  the 
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true  question  in  this  case  is,  Does  not  the  exception 
*  accidents  from  machinery/  include  the  present 
case?  I  must  come  to  the  conclusion  that  the 
accident  in  question  finds  its  place  among  the  excepted 
perils."  On  this  ruling  the  owners  of  the  cargo 
were  held  liable  to  pay  salvage,  and  it  became 
unnecessary  to  consider  the  question  of  a  warranty 
being  employed  in  the  contract.^ 
"  Boilers,  As  a  general  rule,  independent  of  any  contract,  it 
may  be  true  to  say  that  a  carrier  who  offers  to  carry 
goods  by  sea,  undertakes  that  his  vessel  is  reasonably 
fit  for  the  purpose  for  which  he  offers  it,  and  a  right 
of  suit  for  a  breach  of  such  implied  obligation  would 
not  be  affected  by  the  special  stipulations  in  the  bill 
of  lading,  if  proved  to  be  the  result  of  gross 
•  negligence.  Thus,  in  an  action  for  not  delivering 
cargo  in  proper  condition,  the  same  having  been 
injured  by  steam,  it  appeared  that  the  steam  escaped 
through  a  crack  in  the  steam-boiler  occasioned  by  tho 
frost,  and  the  Court  held  that  at  that  season  of  tho 
year  in  which  such  injuries  by  frost  are  likely  to 
occur,  it  is  gross  negligence  in  the  carrier  to  fill  up 
his  boiler  over-night  without  keeping  up  a  suitable 
fire  to  prevent  such  accidents.' 

Where  there  is  an  absence  of  negligence  or  an 
absence  of  proof  of  it,  the  shipowner  will  be 
exonerated.  Thus,  where  bales  of  cloth  were  shipped 
from  Calcutta  to  Rangoon  under  a  bill  of  lading 

^  The  Miranda,  41  L.  J.  Adm.  82. 

«  Siordct  V,  Hall,  4  Bing.  G07  j  6  L.  J.  C.  P.  157. 
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oxemptiDg  "  accidents  by  boilers,  steam,"  &c.,  and  on 
the  voyage  one  of  the  boilers  leaked,  and  steam  and 
water  escaping,  some  of  the  bales  were  damaged.  It 
was  held,  that  the  damage  was  within  the  exceptions 
in  the  bill  of  lading,  and  therefore,  that  the  defendants 
were  not  liable  to  make  good  the  loss." 

In  Cox  and  others  v.  The  Star  Navigation 
Company,^  where  damage  was  done  to  a  cargo  of 
rice  on  a  voyage  from  Calcutta  to  Liverpool,  water 
having  found  its  way  into  the  engine-room  by  means 
of  a  bilge  cock  having  been  left  unturned,  and  owing 
to  a  door  being  left  open,  this  water  got  from  the 
engine-room  to  the  part  of  the  vessel  where  the  rice 
was  stowed  and  damaged  it,  the  question  was,  whether 
this  fell  within  the  excepted  perils  in  the  bill  of 
lading,  viz.,  boilers,  steam,  machinery,  and  their  . 
appurtenances.  It  was  held,  that  being  one  of  the 
excepted  risks,  the  defendants  were  not  liable. 

The  exception  of  "fire"  is  important  in  relation  to  "Fire." 
the  liability  of  the  common  carrier  for  goods  destroyed 
by  that  means,  though  accidentally';  and,  as  it  is  no 
protection  where  there  is  actual  fault  or  privity  on 
the  part  of  the  owner,  it  coincides  in  effect  with  the 
statutory  limitation  contained  in  the  Merchant 
Shipping  Act  of  1854,  17  and  18  Vict.,  c.  104, 
sec.  503,  which  provides  : 

^  Ibrahim  Moosum  v.  The  British  India  Steam  Navigation  Co.,  Ld., 
8  Cal.  W.  K.  C.  K.  35. 

a  Mit.  Mar.  Reg.  2,  June  1876 

3  Forward  v,  Pittard,  1  T.  R.  27  ;  Trent  Navigation  Co.  v.  Wood, 
4  Doug.  287. 
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*^  That  no  owner  of  any  sea-going  ship,  or  share 
therein,  shall  be  liable  to  make  good  any  loss  or 
damage  that  may  happen  without  his  actual  fault  or 
privity,  of  or  to  any  of  the  following  things  (that  is 
to  say) — 

"1.  Of  or  to  any  goods,  merchandize,  or  other 
things  whatsoever,  taken  in  or  put  on  board  any  such 
ship,  by  reason  of  any  fire  happening  on  board  such 
ship,"  and  the  exception  will  extend  beyond  this  to 
every  owner  of  a  ship,  whether  sea-going  or  not,  who 
makes  the  stipulation.  But  as  the  master  is  not 
mentioned  in  the  statute,  he  is  excluded  from  the 
benefit  of  the  limitation,  unless  "  fire  "  is  specially 
excepted  in  his  bill  of  lading. 

It  was  held  in  a  case  where  goods  had  been 
destroyed  by  fire  while  on  board  a  lighter  not  belonging 
to  the  owners  of  the  ship,  for  the  purpose  of  being 
conveyed  from  the  shore  to  the  ship,  that  it  did  not 
come  withiij  the  meaning  of  the  Statute  26,  Geo.  3, 
cap.  86,  sec.  2,  which  has  been  re-enacted  by  the 
above  statute,  and  that  the  owners  were  responsible 
for  them  as  at  common  law.* 

Where  fire  did  not  form  one  of  the  exceptions  in 
the  bill  of  lading,  it  was  held  that  if  the  goods  are 
not  in  the  ship,  but  put  out  of  it  on  shore,  and 
without  notice  to  the  consignees,  where  they  are 
destroyed  by  fire,  the  only  defence  of  the  owners 
is  at   common  law,^   as   **fire"  is  not  within  the 

1  Morewood  v,  Pollok,  1  El.  &  Bl.  743 ;  22  L.  J.  Q.  B.  250. 
»  Bourne  v.  Gatliff,  7  M.  &  G.  850. 
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exception  **  perils  of  the  sea/'  or  "  dangers  of  the 


river." 


Where  the  goods  are  landed  and  warehoused,  and 
it  appears  that  the  shipowner  still  retains  the  custody 
and  possession  of  them,  not  as  a  warehouseman, 
but  as  a  common  carrier,  he  will  be  liable  as  such 
for  any  loss  or  injury  arising  from  fire,  unless  he  can 
show  that  he  is  exempted  by  the  bill  of  lading.  ^ 

The  use  of. the  word  '*  other'*  before  "dangers  and 
accidents  of  the  seas  "  &c.,  in  the  bill  of  lading,  does 
not  render  "fire*'  a  peril  of  the  sea,  or  limit  it  to 
fire  on  board  the  ship.  The  reasonable  mode  of 
construing  the  contract  contained  in  the  bill  of  lading 
is,  to  treat  the  exceptions  as  co-extensive  with  the 
liability^  that  is,  until  delivery  to  the  consignee. 

Therefore,  the  master  of  a  vessel  who  receives 
goods  on  board  under  a  bill  of  lading,  which,  inter 
alia,  exempts  him  frotn  liability  for  loss  arising  from 
**fire,"  and  lawfully  lands  the  goods  at  the  port  of 
discharge,  is,  so  long  as  the  goods  remain  in  his 
custody  after  being  so  landed,  protected  from 
liability  from  loss  by  fire  under  the  above  exception 
in  his  bill  of  lading. ' 

In  all  vessels,  and  particularly  those  constructed  "  Sweat." 
of  iron,  humidity  and  dampness  of  the  atmosphere 

^  The  N.  J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344  ; 
Garrison  t?.  Memphis  Insurance  Co.,  19  How.  312 ;  Airey  v,  Merrill, 
2  Cur.  C.  0.  8 ;  Cox  t?.  Peterson,  30  Ala.  608 ;  Ang.  on  Oar.,  s.  166. 

«  Ohing  Hong  &  Co.  v.  Seng  Moh  &  Co.,  I.  L.  R.  4  Cal.  Ser.  736. 

•^  The   Hongkong    &  Shanghai  Banking  Corporation  v.   Baker, 
7  Bom.  H.  C.  Rep.  207. 
24 
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exist  to  a  greater  or  less  extent  in  the  hold,  and  this 
may  be  greatly  increased  by  the  transition  from  a 
northern  to  a  southern  latitude,  or  from  a  cold 
climate  to  the  tropics.  The  season  of  the  year,  the 
nature  of  the  voyage,  and  the  weather  which  the  ship 
may  encounter,  will  all  to  a  certain  extent  increase  the 
dampness  and  also  the  influence  of  it  upon  goods  and 
cargoes  which  are  liable  to  damage  from  this  cause. 
It  frequently  happens  that  claims  are  preferred  in 
foreign  ports  for  damage  to  goods  arising  from  this 
cause,  and  which  the  master  pays  rather  than 
submit  to  the  vexatious  detention  and  expense  to 
which  his  vessel  would  be  put  were  he  to  contest 
them. 

This  dampness  or  humidity  is  known  under  the 
term  oC  sweat  or  sweating  of  the  hold,  and  this 
exception  is  only  occasionally  to  be  met  with  in  bills 
of  lading,  evidently  from  the  circumstance  that 
damage  to  goods,  when  proved  to  have  originated 
from  this  cause,  comes  within  the  excepted  perils  or 
dangers  of  the  sea,  and  so  exonerates  the  shipowner. 

As  the  masters  and  owners  may  be  answerable  for 
the  goods,  although  no  actual  blame  is  imputable  to 
them,  and  unless  they  bring  the  case  within  the 
exception,  in  considering  whether  they  are  chargeable 
for  a  particular  loss,  the  question  is,  not  whether 
the  loss  happened  by  reason  of  the  negligence  of  the 
persons  employed  in  the  conveyance  of  the  goods, 
but  whether  it  was  occasioned  by  any  of  those  causes, 
which,  either  according  to  the  general  rules  of  law, 
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or  the  particular  stipulations  of  the  parties,  aflford  an 
excuse  for  the  non-performance  of  the  contract. 
After  the  damage  to  the  goods,  therefore,  has  been 
established,  the  burden  lies  upon  the  master  to  show 
that  it  was  occasioned  by  one  of  the  perils  from 
which  he  was  exempted  by  the  bill  of  lading,  and, 
even  where  evidence  has  been  thus  given,  it  is  still 
competent  for  the  shippers  to  show  that  it  might 
have  been  avoided  by  the  exercise  of  reasonable  skill 
and  attention  on  the  part  of  the  persons  employed 
in  the  conveyance  of  the  goods. 

Acting  on  this  principle  in  cases  where  the  damage 
is  alleged  to  be  due  from  sweating,  the  question 
generally  resolves  itself  into  one  of  bad  stowage,  or 
negligence,  or  mismanagement  on  the  part  of  the 
master  in  respect  of  the  goods,  and  unless  this  is 
proved,  the  shipowner  will  be  exonerated  from  losses 
occasioned  by  sweating,  although  not  specially 
exempted :  such  losses  being  attributed  to  a  peril  of 
the  sea. 

A  remarkable  instance  of  goods  being  damaged 
by  sweating  whilst  the  external  wrapping  and  cases 
were  uninjured,  occurred  in  the  case  of  Clark  v. 
Barnwell,  i  Here,  twenty-four  boxes  of  cotton  thread, 
on  delivery  at  Charleston,  were  found  damaged  to 
the  extent  of  60  per  cent.  The  spools  of  thread  were 
packed  in  small  wooden  boxes  lined  with  paper,  one 
hundred  dozen  in  each  box,  and  again  enclosed  in  a 
large  wooden  box,  six  small  boxes  in  each  large  one, 

*  12  How.  272  s.  c.  19  Curt.  131. 
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lined  with  paper  between  the  small  boxes.  When 
these  boxes  were  delivered  and  opened,  the  spools  of 
thread  in  each  of  the  small  boxes  were  more  or 
less  stained  and  spotted  by  dampness  and  mould, 
though  the  large  and  small  boxes  themselves  were 
generally  dry,  as  was  also  the  paper  covering  the 
thread.  The  vessel  on  the  voyage  from  Liverpool 
to  Charleston,  which  occupied  sixty-one  dayS, 
experienced  very  boisterous  weather,  and  on  delivery 
the  cotton  thread  was  found  damaged,  having  stains 
and  spots,  the  effect  apparently  of  dampness  and 
mould.  It  was  proved,  that  the  cotton  thread  was 
in  good  condition  when  shipped,  and  it  being 
clear  that  the  damage  had  arisen  from  the 
effects  of  the  dampness  of  the  atmosphere  in  the 
hold  of  the  vessel,  the  shipowners  were  discharged 
fromUabiUty. 

In  another  case*  a  mixed  cargo,  consisting  of 
crates,  and  boxes  of  dry  goods  and  hardware,  and 
a  quantity  of  bars  of  railroad  iron,  was  stowed  in 
the  lower  hold  of  the  vessel ;  and  some  1,200  sacks 
of  salt  were  stowed  between  decks,  fore  and  aft  the 
main  hatch.  On  the  voyage  from  Liverpool  to 
Charleston  the  ship  met  with  two  heavy  gales  and 
laboured  heavily,  the  pumps  going  most  of  the  time 
during  the  gales.  On  opening  the  upper  hatches  on 
arrival  to  discharge  the  cargo,  the  salt  between  decks 
was  found  dry  and  in  good  condition,  and  after  its 
discharge  no  unusual  wet  or  dampness  appeared 

»  Bicb  V.  Lambert,  12  How.  347 ;  s.  c.  19  Curtis  171. 
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upon  the  matting  or  dunnage  upon  which  it  was 
stowed,  nor  upon  the  flooring  of  the  deck,  nor  was 
there  any  evidence  of  drainage  from  the  sacks  of  salt 
in  any  part  of  the  between  decks.  Five  or  six  days 
afterwards,  on  opening  the  lower  hatches,  great  heat 
immediately  issued  therefrom,  and  much  dampness 
and  vapour  were  found  to  pervade  this  part  of  the 
vessel;  and  the  greater  portion  of  the  cargo  was 
found  to  be  seriously  damaged.  The  boxes  of  dry 
goods  were  found  wet  or  damp,  and  stained  to  a 
very  considerable  extent,  and  the  hardware  and  bars 
of  railroad  iron  wet  and  badly  rusted ;  and  indeed, 
the  whole  cargo  throughout  the  hold  more  or  less 
damaged.  Drops  of  water,  or  vapour  apparently 
formed  from  the  heat  and  dampness  of  the  hold,  or 
by  drainage  from  above,  were  found  pendant  from 
the  seams  of  the  under  piart  of  the  lower  deck, 
aff*ording  very  satisfactory  evidence  of  the  immediate 
cause  of  the  damage  to  the  cargo ;  but  leaving  the 
question  open  to  controversy  as  to  the  source  whence 
these  indications  proceeded.  It  was  held,  that  the 
salt  had  been  properly  shipped  and  stowed  in  the 
between  decks  in  accordance  with  the  usage  and 
custom  of  the  trade,  and  that  the  loss  and  injury  to 
the  cargo  was  occasioned  by  heat  and  vapour  in  the 
hold,  against  which  loss  the  shipowners  were  excused, 
it  being  a  peril  of  the  sea.     . 

Kice  cargoes  from  Burmah,  when  stowed  in  the 
ship's  hold,  become  heated  and  give  off*  a  vapour, 
which  ascends  and  condenses  under  the  deck  and  at 
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the  sides  of  the  hold.  Damage,  therefore,  frequently 
ensues  through  the  vice  of  the  cargo,  and  though 
the  dunnage  is  complete  and  perfect,  on  discharge 
it  is  found  that  owing  to  the  great  natural  heat  of 
the  rice,  an  absorption  from  the  water  in  the  limbers 
and  sweat  of  the  hold  has  taken  place,  and  that  some 
of  the  bags  on  the  lower  tier  are  damaged.  Venti- 
lation and  removal  of  the  hatches  during  the  voyage, 
will  to  a  certain  extent  remove  this  danger,  and  if 
the  vessel  is  efficient  for  the  conveyance  of  the  rice, 
and  the  master  has  not  been  guilty  of  negligence, 
the  shipowner  will  not  be  liable  for  damages  arising 
from  these  natural  causes.^ 
"  Heat."  The  proximate  cause  of  heat  cannot  be  brought 
within  the  legal  import  of  the  exception  of  dangers 
of  the  seas. 

Thus,  where  bones  were  stowed  in  bulk,  and  also 
loosely  upon  several  bags  of  oil-cake,  filled  up  so 
that  no  space  was  left  in  which  any  part  of  the  cargo 
could  be  put,  the  circulation  of  air  being  thereby 
prevented.  ,There  being  no  ventilation  or  any 
outlet  for  heat  and  damp  to  escape,  the  bones 
contributed  to  taint  the  atmosphere,  and  it  was  proved 
that  under  such  circumstances  the  oil-cake  might 
.  become  mouldy ;  it  was  held,  that  from  the  nature 
and  collocation  of  this  cargo  of  animal,  vegetable,  and 
putrescible  matter,  the  oil-cake  was  sea-damaged, 
and  that  by  the  packing  and  cramming  of  the  ship 
so  as  to  prevent  any  circulation  of  air,  also  by  tho 

1  Mit.  Mar.  N.,  vol.  1,  p.  187. 
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closiDg  of  the  hatches,  the  atmosphere  in  the  ship's 
hold  became  heated,  damp,  and  vitiated  without 
means  of  escape,  and  that  this  atmosphere  was  the 
proximate  cause  of  the  damage  to  the  oil-cake,  for 
which  the  shipowner  was  responsible,  * 

On  an  allegation  that  damage  to  cargo  originated 
from  defective  stowage,  and  heat  and  fermentation 
arising  from  the  cargo  being  stowed  in  too  close 
conjunction  with  other  cargo :  it  was  held,  that  the 
plaintiffs  must  establish  aflBrmatively  that  the  cargo 
on  its  arrival  at  its  port  of  destination  was  in  a 
damaged  condition ;  and  that  the  onus  then  falls  on 
the  ship  to  prove  that  the  original  stowage  was  good, 
and  that  the  perils  of  the  sea,  subsequently  occurring,  * 
created  the  damage.* 

So,  where,  owing  to  bad  stowage  and  want  of 
drainage,  sugar  became  heated  and  much  damaged, 
the  shipowners  were  held  hable.' 

But  where  the  entire  cargo  is  shipped  by  one  firm  or 
individual,  as  where  the  charterer  furnishes  the  whole 
lading  himself,  if  the  master  is  unaware  of  the 
probable  injurious  results  to  the  cargo  from  heat 
occasioned  by  the  collocation  of  different  cargoes,  he 
is  not  called  upon  to  incur  expense  in  fitting  up  the 
vessel  in  such  a  manner  that  the  several  articles  may 
be  stowed  separately,  and  even  supposing  the  ship- 
owners are  aware  of  the  usual  consequences  of  stowing 
certain  cargoes  together  in  the  same  hold,  unless 

*  The  Freedom,  Law  R.  3  P.  C.  594.        »  The  Alexandra,  14  L.  T.  742. 

3  The  Nepoter,  38  L.  J.  Adm.  63. 
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they  receive  notice  from  the  shippers  not  to  do  so, 
they  may  well  come  to  the  conclusion  that  the  ship- 
pers were  also  aware  of  them,  and  they  would  not 
have  put  such  a  cargo  on  board  unless  they  had  been 
assured  that  the  cases  or  packages  were  of  such 
extraordinary  strength  and  goodness  as  to  be  capable 
of  resisting  the  usual  influence  of  a  heated  tempera- 
ture. Thus,  where  the  charterers  of  a  vessel  shipped 
a  cargo  of  oil,  rags,  and  wool,  which  was  stowed  in  the 
same  hold  of  the  vessel,  and  owing  to  the  influence  of 
the  heat  generated  by  the  wool  and  rags,  the  casks 
leaked  to  an  unusual  extent,  and  a  large  quantity  of 
oil  was  lost,  the  Privy  Council  held,  that  ignorance 
on  the  part  of  the  shipowners  of  the  latent  mischief 
arising  from  the  action  and  contiguity  of.  a  cargo 
of  this  nature,  could  not  be  said  to  amount  to 
misconduct  or  negligence ;  and  further,  that  even  if 
the  shipowners  knew,  or  ought  to  have  known, 
what  the  consequences  of  such  stowage  must  be,  it 
did  not  follow  they  were  guilty  of  negligence  in  not 
putting  up  bulkheads.  Assuming  that  they  could 
have  been  so  constructed  as  to  protect  the  part  of 
the  hold  where  the  oil  was  stowed  from  the  influence 
of  the  heat  generated  by  the  wool  and  rags,  still 
that  could  not  have  been  done  without  trouble  and 
considerable  expense,  which  the  shippers  had  no 
right  to  throw  on  the  shipowners  because  they 
chose  to  load  the  ship  they  had  chartered,  with  a 
cargo  of  such  a  nature.  ^ 

^  OhrlofE  V.  Briscall,  Law  R.  1  P.  0.  231 ;  35  L.  J.  P.  C.  63. 
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It  has  been  established  in  superior  courts  of  law 
that  a  shipowner  is  not  liable  for  the  heating  of 
grain,  nor  for  damage  arising  from  decay  or  depre- 
ciation from  natural  causes.  ^  So,  where  a  cargo  of 
wheat  on  its  arrival  at  Dublin  on  a  voyage  from 
Caen,  was  found  to  be  badly  heated  in  the  centre 
about  four  feet  all  over  (the  surface  being  in  good 
condition),  also  about  two  feet  all  over  the  bottom, 
and  not  less  than  18  inches  round  the  sides  being 
sound.  After  delivery  the  merchant  issued  an 
Admiralty  writ  on  the  ship  for  £500  for  damage  to 
cargo  through  being  heated,  not  alleging  anything 
against  the  ship,  but  against  the  inexpertuess  of  the 
master  in  not  detecting  the  condition  of  the  cargo 
when  shipped.  The  claus6  "  dangers  and  accidents 
of  the  seas"  was  inadvertently  omitted  from  the  bill 
of  lading,  but  at  the  hearing  the  court  dismissed  the 
petition.^ 

Tar  expands  by  heat  in  the  hold,  and  thereby  causes 
leakage,  especially  if  the  barrels  have  been  filled  in 
a  cold  climate,  and  the  ship  proceeds  where  the 
temperature  is  much  higher  than  at  the  place  of 
shipment. 

An  action  was  brought  against  the  owners  of  a 
steam-boat  on  account  of  loss  on  a  cargo  consisting 
of  over  two  hundred  barrels  of  molasses,  which  the 
bill  of  lading  stated  to  have  been  received  in  good 
order  and  well  conditioned,  and  to  be  delivered  at 

^  The  Anna  Maria,  Adm.  Ct.,  31st  July  1871. 
»  The  Affines,  Mit.  Mar.  N.,  vol,  1,  p.  135. 
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Pittsburg.  The  cargo  was  brought  to  Louisville, 
and  the  state  of  the  water  in  the  river  not  permitting 
the  boat  to  proceed  to  Pittsburg,  the  molasses  was 
put  into  a  warehouse,  and  afterwards  (with  a  little 
delay)  re-shipped,  and  arrived,  in  the  usual  time,  at 
Pittsburg.  On  delivery  there,  it  was  discovered  that 
two  of  the  barrels  were  missing,  seven  of  them  empty  or 
nearly  so,  and  some  others  only  half  full.  Information 
was  elicited  from  many  witnesses  as  to  the  trade  on 
the  Western  waters,  and  on  the  nature  of  the  article 
of  molasses,  and  the  trade  in  it ;  for  instance,  that 
in  warm  weather,  from  fermentation,  a  barrel  will 
be  full,  and  even  running  out  at  the  bung-hole,  on 
its  being  moved  and  carried  to  a  dray,  although  when 
still  and  in  a  cool  place,  the  cask  will  not  be  full 
by  one-fourth,  or  one-third;  that  on  account  of  the 
fermentation  and  expansion  of  the  molasses,  it  was 
necessary  to  have  small  vent  holes  on  the  top  of  the 
cask  to  prevent  its  bursting ;  and  that  through  these 
vent  holes  from  three  to  five  gallons  will  be  lost 
between  New  Orleans  and  Pittsburg,  if  the  voyage 
be  in  warm  weather,  as  was  the  voyage  in  question. 
It  appeared  also,  that  the  article  in  warm  weather 
loses  more  or  less  by  leakage,  according  to  the 
goodness  of  the  casks.  It  was  conceded  that  the  lost 
barrels  must  be  paid  for;  but  the  question  was, 
whether  the  deficiency  in  the  others  was  the  conse- 
quence of  defect  in  the  casks,  or  of  bad  stowage,  or 
other  causes  for  which  carriers  were  answerable. 
The  following  charge  to  the  jury  was  held  to  be 
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correct :  "  No  care  or  attention  of  the  carrier  could 
preventthe  fermentation  andexpansion of  the  molasses 
in  warm  weather,  by  which  a  considerable  quantity 
of  molasses  would  be  lost;  this  loss,  therefore,  arising 
from  a  law  of  nature,  was  necessary,  and  came 
within  the  exception  of  *the  act  of  God.'  The 
defendants  ought  not  to  be  answerable  for  loss 
occasioned  by  the  peculiar  nature  of  the  article, 
carried  at  that  season  of  the  year,  nor  leakage 
arising  from  secret  defects  of  the  casks,  which  could 
not  have  been  observed  or  remedied  after  the  casks 
were  stowed  away;  but  for  all  other  losses,  not  thus 
occasioned,  or  shown  by  the  defendant  to  have 
originated  from  causes  beyond  their  control,  they  are 
answerable."  And  the  Court  held,  that  imless  the 
defendant  could  prove  that  a  fraud  and  imposition  was 
practised  upon  him,  he  could  not  contradict  the  bill 
of  lading  signed  by  him ;  and  that  if  the  barrels  of 
molasses  were  injured  in  their  delivery  to  the 
carrier,  and  he  saw  and  knew  it,  this  would  not  be 
such  a  latent  defect  as  would  excuse  him  from 
liability  for  loss,  beyond  that  which  was  occasioned 
by  the  peculiar  nature  of  the  article  carried. » 

The  duty  to  stow  under  deck  is  deemed  a  condition  ''Goods 
of  every  bill  of  lading,  whether  expressed  or  not ;  deck  are 
unless   the  liability   is   expressly   excluded  by  the  the  me^^ 
terms  of  the  contract,  it  will  always  be  deemed  one  risk!"^ 
of  its  provisions.     This  is  a  general  rule  of  maritime 

*  Aug.  on  Car.,  sec.  211. 
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law  arising  out  of  the  general  usage  of  the  commercial 
world.* 

Whether  a  ship's  poop,  or  a  house  built  on  deck,  is 
to  bq  considered  as  a  proper  place  for  cargo,  so  as  to 
entitle  goods  carried  there  to  the  privileges  of 
under  deck  cargo  in  the  matter  of  jettison,  is  a 
question  which  has  given  rise  to  much  doubt.  The 
practice  is  to  treat  the  poop  as  under-deck ;  and  to 
follow  the  same  rale  with  such  houses  as  are  perma- 
nently built  into  the  ship,  either  by  forming  part  of 
its  frame,  or  by  being  let  down  into  the  beams  and 
solidly  secured  with  iron  kaees,  or  in  some  equally^ 
substantial  fashion.  Cargo  in  mere  temporary 
erections,  not  so  secured,  is  treated  as  if  on  deck.' 

Where  casks  of  oil  were  stowed  on  the  main  deck 
of  a  steamer  bulwarked  entirely  round  and  under 
cover  of  the  upper  deck,  well  stowed,  except  that 
they  were  not  stanchioned  down  from  the  top,  and  no 
bulkheads  were  built  behind  them,  the  voyage  of  the 
steamer  from  Boston  to  New  York  being  short, 
occupying  but  one  night ;  though  part  of  the  way  out 
at  sea,  and  the  goods  were  injured  by  a  violent  storm. 
The  Court  held,  that  these  goods  were  stowed  in 
compliance  with  the  rule  requiring  them  to  be 
stowed  under  deck.  That  steam  vessels  making  such 
short  voyages,  on  which  the  speedy  transit  of  goods 
is  an  object  of  moment  to  shippers  as  well  as  to 
shipowners,  are  not  bound  to  exercise  the  same 
elaborate  and  dilatory  precautions  against  the  vicis- 

1  The  Neptune,  IG  L.  T.  Adm.  36.        *  Lowndes  on  G.  A.  38. 
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situdes  of  the  sea  as  on  longer  and  more  perilous 
voyages.  That  the  loss  arose  from  a  danger  of  the 
sea  against  which  the  owners  were  not  bound  to 
provide  further  than  they  did/ 

Jettison  is  defined  to  be  a  heaving  overboard  of  "J®^*»s<>>^" 
the  goods  in  order  to  save  the  ship.«  Mr.  Lowndes 
says  "jettison  is  the  throwing  overboard  of  cargo  or 
ship's  materials  to  lighten  the  vessel" ^ ;  and  in  volume 
ni.  of  Kent's  Commentaries,  page  326,  we  find  it 
laid  down  thus:  **By  the  Rhodian  law,  as  cited  in 
the  Pandects,  if  goods  were  thrown  overboard  in  a 
case  of  extreme  peril  to  lighten  and  save  the  ship, 
the  loss,  being  incurred  for  the  common  benefit, 
was  to  be  made  good  by  the  contribution  of  all. 
The  goods  must  not  be  swept  away  by  the  violence 
of  the  waves,  for  then  the  loss  falls  entirely  upon  the 
merchant  or  his  insurer,  but  they  must  be  intentionally 
sacrificed  by  the  mind  and  agency  of  man,  for  the 
safety  of  the  ship  and  the  residue  of  the  cargo. 
The  jettison  must  be  made  for  sufficient  cause,  and 
not  from  groundless  timidity.  It  must  be  made  in 
a  case  of  extremity,  when  the  ship  is  in  danger  of 
perishing  by  the  fury  of  a  storm,  or  is  labouring 
upon  rocks  or  shallows,  or  is  closely  pursued  by . 
pirates  or  enemies." 

If  the  vessel  is  seaworthy  to  carry  a  cargo  under 
deck,  and  there  is  no  general  custom  to  carry  such 

^  The  Neptune,  16  L.  T.  Adm.  36. 

*  Crump's  Prin.  of  the  Law  of  Marino  Ins.  and  Gen.  Av.  138. 

^  Lowndes  on  G.  A.  31. 
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goods  on  deck  in  such  a  voyage,  and  the  loss  is  to 
be  attributed  solely  to  the  fact  that  the  goods  were 
on  deck,  and  their  owner  had  consented  to  their  being 
there,  he  has  no  recourse  against  the  master,  owners, 
or  vessel,,  for  a  jettison  rendered  necessary  for  the 
common  safety  by  a  storm,  though  that  storm,  in  all 
probability,  would  have  produced  no  injurious  effect 
on  the  vessel  if  not  thus  laden.  It  is  not  for  him  to 
say  that  in  the  first  storm  the  vessel  encountered, 
though  not  of  unusual  severity,  she  proved  to  be 
unable  to  carry  the  deck  load,  and  so  was  not  of 
sufficient  capacity  to  perform  the  contract  into  which 
the  carrier  entered.  The  carrier  does  not  contract 
that  a  deck  load  shall  not  embarrass  the  navigation 
of  the  vessel  in  a  storm,  or  that  it  shall  not  cause  her 
so  to  roll  and  labour  in  a  heavy  sea,  as  to  strain  and 
endanger  the  vessel.  In  short,  he  does  not  warrant 
the  sufficiency  of  his  vessel,  if  otherwise  staunch  and 
seaworthy,  to  withstand  any  extraordinary  action  of 
the  sea  when  thus  laden.  If  the  vessel  is  in  itself 
staunch  and  seaworthy,  and  her  inability  to  resist  a 
storm  arises  solely  from  the  position  of  a  part  of 
the  cargo  on  deck,  the  owner  of  the  cargo,  who  has 
consented  to  this  mode  of  shipment,  cannot  recover 
from  the  ship  or  its  owners,  on  the  ground  of 
negligence,  or  breach  of  an  implied  contract  respecting 
seaworthiness.^ 

Thus,  where  two  boilers  with  chimneys  and  other 

*  Alexander  Lawrence  and  others  v.  Charles  Minturn,  17  How- 
100 ;  s.  c.  21  Cur.  392. 
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iron  materials,  weighing  nearly  40  tons,  were,  with 
the  shipper's  consent,  stowed  on  the  deck  of  the 
clipper  ship**  Hornet "  for  a  voyage  from  New  York 
to  San  Francisco,  and  owing  to  the  presence  of  this 
material  on  the  deck  the  vessel  became  so  much 
strained  and  injured  in  a  gale  that  it  became  necessary 
to  jettison  them  after  the  gale  was  over,  to  protect 
the  vessel  from  risk  of  any  future  gale  she  might 
encounter.  It  was  held,  that  as  the  shipper  had 
consented  to  the  cargo  being  placed  in  that  position, 
he  took  the  risk  of  its  rendering  the  ship  unmanage- 
able in  a  storm,  and  that  he,  and  not  the  shipowners, 
must  bear  the  loss  occasioned  by  its  being  placed 
on  the  deck.^ 

It  is  now  settled  law  that  a  custom  to  carry  a 
deck  load  must  be  modified  by  a  custom  not  to  pay 
for  it,  if  jettisoned,  as  general  average  ;  although,  if 
the  shipper  had  assented  or  made  himself  a  party  to 
that  mode  of  stowage,  he  personally  would  be  liable 
to  pay  his  share.  ^ 

Mr.  Lowndes  says,  **  when  the  shipper  of  cargo 
has  consented  to  have  his  goods  laden  on  the  deck, 
it  has  been  of  course  at  a  reduced  rate  of  freight ;  in 
return  for  which  he  was  content  to  run  the  risk  of 
having  his  goods  jettisoned  without  compensation. 
That  he  did  in  fact  run  this  risk  followed  necessarily 
from  the  old  rule,  which  \ip  to  1837  was  universal. 

^  Alexander  Lawrence  and  others  v,  Charles  Mintum,  17  How.  100. 
2  Gould  17.  Oliver,  2  M.  &  G.  208  ;  Miller  v,  Titherington,  30  L.  J. 
Ex.  217 ;  3  L.  T.  893 ;  Johnson  v.  Chapman,  35  L.  J.  C.  P.  23. 
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Deck -load  jettison  was  in  no  case  general  average ;  if 
the  shipper  assented,  by  express  words  in  his  charter- 
party  or  bill  of  lading,  to  such  stowage,  he  could  not 
sue  the  shipowner  on  the  grounds  of  its  being 
improper ;  the  whole  loss  by  jettison  consequently  fell 
upon  himself.  With  the  exception  of  timber  this 
rule  still  subsists  in  other  trades  in  the  form  of  a 
custom."  1 

The  principle  of  adjustments  in  the  case  of  deck 
cargoes  is,  that  as  between  assenting  parties  to  such 
stowage,  the  deck  must  be  taken  to  be  a  proper 
place  for  carrying  cargo,  and  what  is  thrown  from 
thence  is  to  be  treated  as  if  it  had  been  below  the 
deck. '  But  as  regards  all  parties  who  have  not 
assented,  the  old  rule  remains  in  force,  and  for  them 
there  is  no  general  average  for  deck-load  jettison ; 
and  where  the  exception  of  jettison  is  contained  in 
the  bill  of  lading,  the  loss  will  fall  on  the  shipper 
himself.  If  a  ship  is  chartered  for  a  full  cargo, 
including  a  deck  load,  and  is  then  sublet  by  the 
charterer  to  various  shippers,  the  shipper  of  goods 
below  the  deck,  on  a  bill  of  lading  making  no  other 
reference  to  the  charter  than  "freight  payable  as 
per  charter-party,"  will  not  be  liable  to  a  claim  for 
contribution  to  a  deck-load  jettison,  as  he  is  no  party 
to  the  shipment  on  deck. 2 

.    If  the  danger  which  necessitated  the  jettison  has 
resulted  from  the  vice  propre  of  the  article  jettisoned, 

^  Lowndes  on  G.  A.  36  ;  The  Milwaukee  Belle,  21  L.  T.  800. 
»  Chappol  V.  Comfort,  31  L.  J.  C.  P.  58. 


''JETTISONS  201 

as,  for  example,  when  there  is  danger  of  fire  from  the 
heating  of  hemp  or  cotton  shipped  in  a  damp  state, 
or  from  the .  spontaneous  combustion  of  coals,  it  is 
the  practice  not  to  admit  this  loss  into  general 
average,  the  loss  being  entirely  that  of  the  shipper.^ 
This  rule,  however,  ought  not  to  be  extended  to 
cases  in  which  the  tendency  to  combustion  has  been 
the  result  of  an  accident  of  navigation,  as  when  coals 
heat  and  ignite  in  consequence  of  the  absorption  of 
sea- water  from  a  leak.  2 

If  there  is  an  usage  to  carry  carboys  of  vitriol  on 
deck,  or  to  embed  them  in  sand  in  the  hold,  the 
underwriters  are  bound  to  take  notice  of  it  without 
any  communication.  All  they  can  require  is  that 
the  carboys  should  be  properly  stowed  in  the  usual 
manner.  They  will  be  liable  if  it  becomes  necessary 
to  jettison  them  by  reason  of  their  taking  fire,  but 
not  if  the  vitriol  was  carried  on  deck  without  such  an 
usage,  or  if  they  were  not  stowed  there  in  a  skilful 
and  proper  manner.  ^ 

In  order  to  exempt  the  owners  from  liability  for 
damage  to  goods  stowed  on  deck,  it  is  not  sufficient 
for  the  master  to  urge  that  he  was  authorized  so 
to  stow  the  goods  by  the  bill  of  lading  :  he  is  bound 
to  establish  by  proof  that  the  goods  were  properly 
stowed  on  deck,  and  that  the  risk  of  navigation,  in 
spite  of  proper  stowage,  caused  the  loss  or  deteriora- 
tion of  the  merchandise. 

1  Johnson  «?.  Chapman,  35  L.  J.  0.  P.  23.        ^  Lowndes  on  G.  A.  41. 

^  DaCosta  v.  Edmunds,  4  Camp.  142. 
26 
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Where  the  goods  jettisoned  have  been  insured, 
the  owner  of  the  same  need  not,  before  resorting  to 
his  remedy  under  the  policy,  recover  his  contribution 
from  the  shipowner  and  owners  of  the  cargo  saved, 
but  may  at  once  proceed  to  recover  on  the  policy  and 
subrogate  the  insurer  into  his  rights.  Thus,  where 
goods  are  insured,  and  jettison  is  one  of  the  risks 
insured  against,  the  underwriters,  in  case  of  a  loss 
by  jettison,  are  liable  for  the  full  insured  value  of 
the  goods,  and  not  merely  for  the  proportion  which 
the  owner  of  the  jettisoned  goods  would  have  to 
contribute  as  his  share  in  the  .general  average 
statement ;  and  the  underwriter,  after  paying  the 
full  amount,  is  entitled  to  use  the  name  of  the  assured 
to  recover  contribution  from  the  owners  of  the  ship 

and  cargo  saved.     In  an  action  on  a  policy  in  which 

• 

jettison  was  one  of  the  risks  specifically  insured 
against,  to  recover  the  value  of  goods  jettisoned,  the 
underwriters  set  up  a  custom  of  London,  that  where 
goods  are  lost  by  jettison  under  such  circumstances 
as  to  constitute  a  general  average  loss,  tKe  under- 
writers were  liable  only  in  respect  of  such  proportion 
of  the  loss  as  was  cast  upon  the  owner  of  the  goods 
in  the  general  average  statement.  It  was  held,  that 
if  the  practice  existed  for  the  owner  of  the  jettisoned 
goods  first  to  recover  contribution  from  the  owners 
of  the  ship  and  cargo  saved,  it  was  only  a  practice 
for  the  convenience  of  the  parties,  and  not  a  binding 
custom.^ 

^  Dickinson  v,  Jardine,  3  Asp.  Mar.  Law  Oa.  126. 
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The  shipowner,  being  ^^^imo. /ocie  in  the  nature  of  "^^*^!'  „ 
a  common  carrier,  is  responsible  for  all  injuries  to 
the  cargo,  unless  specially  exempted  by  the  contract 
under  which  it  is  carried ;  he  will  therefore  be  liable 
for  all  loss  which  may  be  occasioned  to  the  goods  by 
rats  or  vermin,  unless  the  bill  of  lading  limits  his 
liability  in  this  respect,  as  it  has  been  held  that  such 
losses  are  not  covered  by  any  one  of  the  ordinary  risks 
or  exceptions,  such  as  dangers  or  perils  of  the  "sea,  this 
being  a  kind  of  destruction  not  peculiar  to  navigation, 
but  to  which  commodities  are  liable  on  land  or 
in  warehouses ;  the  presence  of  cats  on  board  and 
other  precautions  to  prevent  injury  from  rats  being 
insufl&cient  to  protect  the  shipowner. 

This  view,  however,  is  contrary  to  the  opinions 
which  have  been  expressed  by  foreign  jurists.^ 

Where  the  barque  *'  Carlotta  "  sailed  under  charter 
from  New  York  to  Barcelona  with  a  cargo  of 
petroleum,  from  whence  she  was  to  return  with  fruit ; 
on  arrival  and  discharge  at  Barcelona  she  was' 
fumigated  for  the  purpose  of  removing  the  scent  of 
petroleum,  and  also  of  killing  any  rats ;  she  then 
took  on  board  a  cargo  of  almonds  and  other  fruits, 
and  proceeded  on  her  return  voyage.  After  being 
at  sea  some  days  rats  were  noticed  on  board,  and  on 
discharge  of  the  cargo  at  New  York,  some  of  the 
bags  of  almonds  were  found  to  have  been  gnawed  by 
rats.     The  vessel  had  on  board  on  the  voyage  a  cat, 

1  Laveroni  r.  Drury,  22  L.  J.  Ex.  2 ;  Kay  v.  Wheeler,  Law  R.  2  C. 
P.  302  ;  Hunter  r.  Potts,  4  Camp.  203 ;  Rohl  r.  Parr,  1  Esp.  446. 
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and  also  a  rat  terrier.  The  bills  of  lading  making 
the  almonds  deliverable  to  G.  and  A.,  contained  no 
exception  of  damage  by  rats.  G.  and  A.  sold  the 
almonds  before  arrival  for  a  sound  price,  which  had 
been  paid  them  in  full,  and  had  applied  to  and 
received  from  Government  a  rebate  of  duties  on  the 
almonds,  by  reason  of  their  damaged  condition.  In 
an  action  against  G.  and  A.  to  recover  the  charter 
money,  the  damage  by  rats  was  set  up  as  one 
of  the  defences,  and  it  was  held,  that  though  the 
charter-party  contained  no  provision  for  the  giving 
of  bills  of  lading,  these  latter  must  be  taken  to  be 
the  contract  between  the  parties  so  far  as  the  damage 
by  rats  was  concerned.  That  such  damage  was 
not  a  peril  of  the  sea,  and  it  did  not  appear  that  the 
damage  by  rats  was  a  thing  against  which  it  was 
impossible  to  guard.  And  that  G.  and  A.  were 
entitled  to  recover  for  the  damage  to  the  almonds, 
notwithstanding  their  sale  of  them  before  arrival,  but 
that  they  must  give  credit  for  any  i^ebate  of  duties 
they  had  received  by  reason  of  such  damage.^ 

In  the  case  of  the  "Miletus,"^  which  was  referred 
to  in  the  above  case,  it  was  held  by  Justice  Nelson 
"  that  damages  occasioned  by  vermin  on  board  of  a 
ship,  to  a  cargo  in  the  course  of  a  voyage,  are  not 
the  result  of  a  peril  of  the  sea^  or  of  any  of  the 
dangers  or  accidents  of  navigation,  within  an 
exception  to  that  ejSfect  in  a  bill  of  lading,  but  are 

^  The  Barque  Oarlotta,  Bliss  t?.   Gome?,  3  Asp.   Mar,  Law  Ca, 
N.  S.  456.  »  5  Blatchf.  C.  C.  R.  335. 
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damages  for  which  the  ship  and  its  owners  are  liable, 
as  insurers  of  the  safe  conveyance  of  the  cargo."  In 
this  case  the  labels  pasted  on  the  outside  of  the  mats 
which  enclosed  chests  of  tea,  had  been  eaten  by 
cockroaches,  and  thus  embarrassed  the  assortment 
and  delivery  of  the  boxes  and  depreciated  the  market 
value  of  the  same. 

There  is  no  rule  which  lays  down  that  coal  may  "Coai- 
be  used  as  dunnage.  Therefore,  though  it  may  be 
by  no  means  an  uncommon  practice  in  certain 
trades  to  stow  beer  amongst  coals,  still,  if  the  master 
does  so  in  such  a  way  as  to  injure  or  damage  cargo, 
he  will  be  liable.  Lord  Tenterden  having  laid  it 
down,  that  it  is  the  general  duty  of  the  captain  to 
stow  and  arrange  the  diflTerent  items  of  his  cargo  so 
as  they  shall  not  be  damaged,  either  by  the  motion  or 
leakage  of  the  ship,  or  by  bad  weather.  ^ 

Thus,  where  fifty-one  hogsheads  of  beer,  out  of  a 
consignment  of  three  hundred,  were  damaged  by  the 
porous  vent  pegs  being  caked  over  by  coal  dust,  the 
hogsheads  having  been  stowed  amongst  and  covered 
over  by  coals,  whereby  the  escape  of  the  carbonic 
acid  gas  was  rendered  impossible,  and  the  beer  in 
consequence  was  damaged;  the  Court  held  that  though 
this  mode  of  stowage  was  not  uncommon,  still  it  did 
not  follow  that  if  any  damage  resulted  from  that  mode 
of  stowage,  the  master  would  not  be  liable;  and  it 
appearing  that  the  damage  was  the  result  of  this 
method  of  stowage,  the  master  was  held  liable.^ 

^  Abbott  on  Sh.,  259,        »  Allsopp  v.  Thomas,  Com.  Ga.  396. 
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In  many  trades  in  which  coal  is  carried  along  with 
other  goods,  it  is  common  for  the  shipowners  to 
provide  against  this  responsibility  by  the  insertion 
in  the  bill  of  lading  of  a  special  clause  exempting 
them  from  any  liability  arising  from  coal  dust. 
-Notao-  The  clause  occasionally  met  with  in  bills  of  lading, 
for°ghJlrt^  such  as  "  not  accountable  for  short  delivery,"  is  taken 
delivery."  ^^  apply  to  cargo  in  bulk,  or  the  difference  between  the 
intake  and  the  output.  As  regards  packages,  bales, 
bundles,  and  all  cargo  shipped  by  number  as 
distinguished  from  quantity,  weight,  or  measure,  the 
condition  would  not  defeat  the  claims  of  the  bill  of 
lading  holders  for  non-delivery  of  goods  entrusted 
to  the  ship  for  conveyance.  Bills  of  lading  are 
presented  for  signature  usually  after  the  goods  have 
been  shipped ;  and  if  these  documents  are  accepted 
by  the  shipper  without  protest,  he  will  be  bound  by 
the  stipulations  contained  therein,  subject  to  special 
circumstances.  These  contracts  of  affreightment, 
like  agreements,  are  governed  by  common  law,  and  if 
the  shipper  has  reason  to  believe  that  goods  have 
been  abstracted  from  a  package,  he  should  receive 
the  same  under  protest.  The  remedy  for  any 
deficiency  being  by  action  against  the  master  or 
owners  of  the  ship,  the  master  cannot  be  compelled  to 
keep  a  package  and  pay  for  its  value.  As  a  package 
may  be  delivered  in  the  same  state  in  which  it  was 
received,  it  would  therefore  be  necessary  for  the 
shipper  to  prove  that  it  was  delivered  in  a  different 
condition  from  that  in  which  it  was  shipped. 
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Letters  of  marque  are  commissions  for  reparation  *'  Letters 
to  merchants  for  extraordinary  reprisals  taken  and  Marque." 
despoiled  by  strangers  at  sea,  grantable  by  the 
Secretaries  of  State  with  the  approbation  of  the 
Sovereign  and  Council  and  usually  in  time  of  war. 
The  words  marque  and  reprisal  are  used  as 
synonymous  terms,  although  the  latter  is  strictly, 
taking  in  return ;  the  former,  passing  the  frontiers  in 
order  to  such  taking. 

These  letters  may  be  granted  by  the  law  of 
nations,  even  during  peace,  wherever  the  subjects  of 
one  state  are  oppressed  and  injured  by  those  of 
another,  and  justice  is  denied  by  that  state  to  which 
the  oppressor  belongs,  and  Government  chooses  thus 
to  compel  indemnification,  without  necessarily 
incurring  the  evils  of  general  warfare. 

The  term  itself  is  now,  however,  somewhat 
differently  applied.  If,  during  war,  a  subject  should 
take  an  enemy's  ship,  without  commission  from 
the  Crown,  the  prize  would,  by  the  effect  of 
the  prerogative,  become  a  droit  of  Admiralty,  and 
would  belong,  not  to  the  captor,  but  to  the  Crown. 
Therefore,  to -encourage  merchants  and  others  to 
fit  out  privateers  or  armed  ships  in  time  of  war, 
the  lords  of  the  Admiralty  were  empowered  by 
various  Acts  of  Parliament,  and  sometimes  by 
proclamation  of  the  Sovereign  in  Council,  to  grant 
commissions  to  the  owners  of  such  ships,  and  the 
prizes  captured  by  them  were  directed  to  be  divided, 
between  the  owners  and  the  captors  and  crews.    But 
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the  owners,  before  the  commission  was  granted,  had 
to  give  security  to  the  Admiralty  to  make  compensa- 
tion for  any  violation  of  treaties  between  those  powers 
with  whom  the  nation  was  at  peace,  and  that  such 
armed  ship  should  not  be  employed  in  smuggling. 
These  commissions  are  ordinarily  denominated 
letters  of  marque,  in  which  sense  alone  the  term  is 
now  accepted.  On  the  16th  of  April  1856,  the 
plenipotentiaries  of  Great  Britain,  Austria,  France, 
Prussia,  Russia,  Sardinia,  and  Turkey  assembled  in 
Congress  at  Paris,  and  signed  a  declaration,  of  which 
the  first  article  was  "  Privateering  is  and  remains 
abolished."  The  United  States  of  America  were 
invited  to  accede  to  this  declaration,  but  declined. 

If  a  merchant  ship,  carrying  letters  of  marque, 
meets  with  an  enemy  whilst  in  the  prosecution  of 
the  voyage,  she  may  engage  in  her  own  defence,  and 
prosecute  the  engagqjnent  to  capture,  even  though, 
in  so  doing,  she  may* be  obliged  to  depart  from  the 
direct  course  of  the  voyage* ;  also,  if  an  enemy  comes 
across  her  course,  she  may  attack  and  take  him 
from  other  motives  than  those  of  self-defence,  if  the 
so  doing  does  not  involve  any  departure  from  the 
direct  course  of  the  voyage  .^ 

The  true  principle  appears  to  be,  that  no  departure 
from  the  usual  course  of  the  voyage,  caused  by 
repelling  a  hostile  force,  or  even  attacking  an  enemy's 
ship,    will   be  held,  under  such  circumstances,  to 

^  Amould  on  M.  I.,  vol.  1,  446. 

"  Parr  v,  Anderson,  6  East.  Rep.  202. 
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amount  to  deviation,  provided  what  is  done  can  fairly 
be  attributed  to  motives  of  self-defence.  And  as  the 
master  would  be  warranted  in  so  doing  under  his 
letter  of  marque,  the  shipowner  will  not  be  liable  for 
the  loss  of  the  goods,  in  the  event  of  the  vessel  being 
lost,  or  captured,  in  consequence  of  his  having  thus 
been  engaged  with  the  enemy;  but,  if  the  vessers 
departure  from  her  regular  course  is  plainly  attribut- 
able to  the  desire  of  profit,  and  done  with  a  view  to 
capture  prizes  for  the  sake  of  gain,  then  the  acts  of 
the  master  being  in  excess  of  the  authority  conferred 
upon  him  under  the  letter  of  marque,  the  clause  in 
the  bill  of  lading  would  not  exonerate  the  shipowner 
from  loss  to  the  cargo  resulting  from  such  acts. 
Thus,  if  a  merchant  ship  cruises,  i.e.,  lies  by,  or 
departs  from  the  direct  course  of  the  voyage,  in  hopes 
of  meeting  with  prizes,  this  act  would  be  unjustifiable, 
and  the  shipowner  will  be  responsible  for  all  loss 
arising  therefrom. 

The  four  possibilities  under  which  the  accident  of  "  CoUi. 
a  collision  could  arise  have  been  clearly  stated  by 
Lord  Stowell,  thus,  "In  the  first  place  it  may 
happen  without  any  blame  being  imputable  to  either 
party,  as  where  the  loss  is  occasioned  by  a  storm,  or 
any  other  vis  major;  and  in  that  case,  the  misfortune 
must  be  borne  by  the  party  on  whom  it  happens  to 
light,  the  other  party  not  being  responsible  to  him 
in  any  degree.  Secondly,  a  misfortune  of  this  kind 
may  arise  where  both  parties  are  to  blame ;  where 
there  has  been  a  want  of  due  diligence  or  skill  on 

27 


sion.' 


210  LEGAL  EFFECT  OF  THE  CLA  USES. 

both  sides.  In  such  a  case,  the  rule  of  law  is,  that 
the  loss  must  be  apportioned  among  them,  as  having 
been  occasioned  by  the  fault  of  both.  Thirdly,  it 
may  happen  by  the  misconduct  of  the  suffering  party 
only;  and  then  the  rule  is,  that  the  sufferer  must 
bear  his  own  burden.  Lastly,  it  may  have  been  the 
fault  of  the  ship  which  run  the  other  down ;  and,  in 
this  case,  the  injured  party  would  be  entitled  to  an 
entire  compensation  from  the  other." ^ 

The  mere  happening  of  a  collision,  without  more, 
is  no  evidence  of  negligence  on  the  part  of  the  ship 
«ued,  and  in  order  to  fix  such  ship  with  the  loss,  it 
is  necessary  for  the  party  suing  to  give  evidence  of 
the  absence  of  reasonable  care  and  maritime  skill,  on 
the  part  of  the  crew  of  the  ship  sued.* 

Where  a  reasonable  doubt  exists  as  to  the  cause 
of  the  collision,  the  court  will  regard  it  as  the 
result  of  accident.  And  if  cross  actions  are  brought 
to  recover  damage  which  was  occasioned  by  inevitable 
accident,  both  actions  will  be  dismissed.' 

The  common  carrier  by  water  is,  and  always  has 
been,  exempt  by  the  common  law  from  losses 
occasioned  by  the  natural  accidents  peculiar  to  the 
sea;  therefore,  the  shipowner  will  not  be  responsible 
for  any  loss,  either  to  the  ship,  or  cargo,  arising  from 
collision  where  no  blame  is  imputable  to  his  vessel, 
it  being  held  that   such  losses   come   within   the 

*  The  Woodrop,  2  Dods.  Ad.  Rep.  83. 

«  The  Mary  Stewart,  2  W.  Rob.  244 ;  Hammack  r.  White,  31  L.  J. 
0.  P.  129  ;  Scott  V,  The  Loniion  Dock  Co.,  34  L.  J.  Ex.  220. 
»  The  Shannon,  1 W.  Rob.  463 ;  The  Ebenezer,  2  W.  Rob.  206. 
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exempted  clause  in  the  bill  of  lading,  **  dangers  or 
perils  of  the  sea,"^ 

But  a  collision  arising  from  the  negligence  of  the 
crew  of  the  ship  in  which  the  goods  are  carried,  is 
not  **  a  peril  of  the  sea,"  within  the  meaning  of  an 
exception  of  "loss  arising  from  perils  of  the  sea,"  in 
a  bill  of  lading.  The  shipowner  will  therefore,  in 
such  case,  be  liable  to  the  shipper  for  loss  or  damage 
to  his  goods  resulting  from  such  collision.* 

Where  an  action  was  brought  by  the  owner  of  a 
quantity  of  rice  shipped  on  board  the  "  None-Such," 
which  was  lost,  upon  a  bill  of  lading  in  the  usual 
form,  **  excepting  the  dangers  of  the  sea,  "  it  was 
held,  that  the  collision  was  the  result  of  negligence 
in  the  management  of  one  or  both  the  vessels,  and 
the  owners  of  the  "  None-Such  "  were  in  either  case 
liable  to  the  shipper.  Further,  that  a  collision  which 
would  excuse  the  carrier  must  be  such  as  could  not 
be  avoided  by  human  prudence  and  skill.'  If  the 
carrier  vessel  is  sunk  by  a  collision,  and  the  goods 
are  lost  through  the  fault  of  those  on  board,  it  is 
no  defence  to  an  action  by  the  owner  of  the  goods 
that  the  colliding  vessel  was  also  in  fault.* 

By  Section  298  of  the  Merchant  Shipping  Act, 
1854,  the  owner  of  a  ship  guilty  of  a  breach  of  the 
Admiralty  regulations  is  disentitled  from  recovering 

1  Smith  V.  Scott,  4  Taunt.  125 ;  The  Kathleen,  43  L.  J.  Adm.  39. 
"  Grill  V,  The  General  Iron  Screw  Collier  Co.,  Law  E.  1  C.  P.  600 ; 
37  L.' J.  C.  P.  205. 

^  Ang.  on  Car.,  s.  166,  n.l. 
*  Ang.  on  Car.,  s.  166,  n,a. 
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in  the  Court  of  Admiralty  any  recompense  whatever 
for  any  damage  sustained  by  such  ship  in  such 
collision,  unless  it  is  shown  to  the  satisfaction  of  the 
court,  that  the  circumstances  of  the  case  made  a 
departure  from  the  rule  necessary.  And  it  is  now 
settled  that  the  owner  of  cargo  lost  by  a  collision,  is 
not  m  eadem  conditione  with  the  owner  of  the  vessel 
as  to  their  right  to  recover,  for  though  both  ships  are 
to  blame,  the  owner  of  the  cargo,  not  having  any 
control  over  the  blameworthy  master  and  mariners 
of  the  vessel  upon  which  his  goods  are  carried, ,  is 
not  to  be  considered  as  having  any  share  in  the 
delictum^  so  as  to  be  thereby  disentitled  to  recover 
either  under  the  old  law  of  the  Admiralty,  or  under 
Section  298  of  the  Merchant  Shipping  Act,  1854. 
The  owner  of  the  cargo  ought  not  to  suflTer  for  the 
breach  of  the  rule ;  he  is  innocent,  and  the  master, 
who  is  the  guilty  party,  is  not  his  servant.  ^ 

The  owner  of  the  ship  himself  appoints  the  master, 
and  he  desires  the  master  to  appoint  and  select  the 
crew ;  the  crew  thus  become  appointed  by  the  owner, 
and  are  his  servants  for  the  management  and  govern- 
ment of  the  ship,  and  if  any  damage  happens  through 
their  default,  it  is  the  same  as  if  it  happened  through 
the  immediate  default  of  the  owner  himself.  ^  The 
owner  of  the  cargo,  in  case  of  loss  or  injury  to  his 
goods  by  collision,  has  his  remedy  by  action,  where 

1  The  Milan,  S.  S.  31  L.  J.  Adm.  105. 

■  Laugher  r.  Pointer,  5B.  &C.  554;   Quarman  t?.  Burnett,  9  L. 
J.  Ex.  308  ;  s.  c.  6  M.  &  W.  499. 
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both  vessels  are  in  fault,  against  either  one  or  both ; 
but  he  cannot  recover,  if  he  proceeds  against  one 
only  of  two  delinquent  ships,  more  than  a  moiety  of 
the  damage,  because  it  is  impossible  in  practice  to 
aflBx  to  the  vessel  proceeded  against  more  than  a 
moiety  of  the  blame,  and  the  owner  is  therefore  left, 
with  respect  to  the  other  half  of  his  loss,  to  his 
remedy  against  the  other  vessel  which  is  equally 
delinquent.  It  may  not  be  consonant  with  justice 
that  the  owner  of  a  cargo,  who  is  not  the  owner  of 
the  ship,  should  recover  only  a  moiety  from  one  of 
two  ships  both  in  fault.  Perfect  justice,  if  it  could 
be  administered,  would  afford  a  remedy  in  proportion 
to  the  culpability  of  each.  This,  in  cases  of  collision 
where  both  are  to  blame,  is  generally  impossible,  and 
therefore,  as  a  kind  oi  judicium  rusticunij  the  party 
sued  is  liable  to  one-half  the  damage  only,  and  the 
innocent  owner  of  the  cargo  is  left,  as  to  the  other 
half,  to  sue  the  owner  of  the  ship  on  board  which  his 
goods  were  carried.^ 

The  cargo  on  board  the  ship  doing  the  damage 
cannot  be  attached  to  make  good  that  damage. 
Ther©  is  no  instance  in  which  the  Court  of  Admiralty 
has  arrested  a  cargo  for  the  purpose  of  making 
good  the  damage  done  by  the  ship  in  which  it  was 
conveyed,  and  the  reasons  against  such  a  course  of 
proceeding  are  most  powerful.  The  damage  is  said 
to  be  done  by  the  ship,  but  this  is  a  mere  form  of 

1  The  Milan,  31  L.  J.  Adm.  Ul. 
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m  • 

expression,  the  truth  and  reality  being  that  it  is 
done  by  the  master  or  the  crew,  as  servants  of  the 
owner  of  the  ship,  and  upon  no  principle  whatever 
are  the  owners  of  the  cargo  responsible  for  the  acts 
of  the  master  or  crew. 

The  attachment  of  goods  in  cases  where  the 
owner  of  the  ship  doing  the  damage  is  also  owner 
of  the  cargo  laden  on  board,  is  likewise  without 
precedent,  and  will  not  be  sanctioned  by  the  Court 
of  Admiralty.* 

Where  cargo  is  lost  in  a  collision,  and  the  owners 
bring  a  suit  to  recover  its  value,  the  damages  must 
be  computed  by  taking  the  price  paid  at  the  port  of 
shipment,  and  adding  the  expense  of  lading  it  on 
board,  and  of  navigating  the  vessel  to  the  place  of 
collision ;  with  interest  on  such  account  from  the 
date  of  collision. « 

Part  IX.  of  the  Merchant  Shipping  Act,  1854,^ 
which  limits  the  liability  of  the  shipowner  for 
damages  to  an  extent  beyond  the  value  of  his  ship, 
and  the  freight  due,  or  to  grow  due,  in  respect  of 
such  ship  during  the  voyage,  does  not  apply  to 
foreign  ships  ;  therefore,  where  a  foreign  ship  is  to 
blame  in  a  case  of  collision,  her  owners  are  respon- 
sible to  the  full  extent  of  the  damage  done,  though 
exceeding  the  value  of  the  ship  and  freight.* 

»  The  Victor,  29  L.  J.  Adm.  110. 

■  The  Oceaa  Queen,  2  Asp.  Mar.  Law  Ca.  419. 

a  17  &  18  Vict.,  c.  104. 

*  Cope  V.  Doherty,  27  L.  J.  Ch.  600 ;  The  Victor,  29  L.  J.  Adm.  110. 
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■ 

Provision  for  the  transhipment  and  reshipment  of  Tranship- 
goods  IS  frequently  made  by  the  insertion  in  the  bill  Beship. 
of  lading  of  a  clause  to  the  following  effect : — 

"  The  company  are  to  be  at  liberty  to  carry  the 
said  goods  to  their  port  of  destination  by  the  above 
or  other  steamer  or  steamers,  ship  or  ships,  either 
belonging  to  the  company  or  to  other  persons, 
proceeding  either  directly  or  indirectly  to  such  port, 
and  in  so  doing  to  carry  the  goods  beyond  their  port 
of  destination,  and  to  tranship  or  land  and  store  the 
goods  either  on  shore  or  afloat,  and  reship  and 
forward  the  same  at  the  company's  expense,  but  at 
merchant's  risk. "  This  privilege  of  transhipment 
in  a  bill  of  lading  reserved  to  the  carrier  does  not 
discharge  him  from  any  responsibility  which  is 
incident  to  his  contract,  until  the  goods  be  delivered 
at  their  destined  port.  A  stipulation,  for  instance, 
in  a  bill  of  lading,  that  the  shipper,  in  case  of  low 
water  in  the  river,  may  reship  in  other  craft,  does  not 
vary  his  obligation  to  deliver  safely.  Such  stipula- 
tion is  for  the  benefit  of  the  carrier,  in  securing  to 
him  the  advantage  of  as  great  a  portion  of  the  freight 
as  he  could  earn,  and  to  throw  upon  the  owner  of 
the  goods  any  increase  of  expense ;  and  the  relation 
and  responsibility  of  a  common  carrier  continue  from 
the  shipment  of  the  goods  until  their  arrival  at  the 
destined  port  of  delivery.  Where  the  undertaking 
was  to  deliver  a  cargo,  with  the  privilege  of 
reshipment  at  a  particular  place  on  the  way,  and 
the  undertaker  stopped  short  of  the  point  designated, 
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and  the  cargo  was  lost  in  a  storm,  it  was  held  he 
was  responsible.  As  the  storm  was  a  peril  of  the 
river,  and  an  act  of  God,  the  carrier  would  have 
been  excused  if  he  had  encountered  it  in  the 
ordinary  course  of  the  voyage,  and  of  his  duty; 
but,  as  it  was  encountered  when  out  of  the  course 
of  his  voyage  and  of  his  duty,  and  might  have  been 
avoided  but  for  a  disregard  of  his  duty  and  of  his 
contract,  the  carrier  made  himself  liable.  By  the 
insertion,  therefore,  in  the  contract,  of  these  words, 
"  the  privilege  of  reshipping,"  although  the  carrier 
is  allowed  to  tranship  or  reship  in  another  vessel, 
his  contract  is  not  performed  until  the  deUvery  of 
the  goods  at  the  place  of  their  destination.  And 
where  goods  are  shipped  with  the  privilege  of 
transhipment,  and  are  damaged  on  the  voyage,  and 
are  transhipped  under  a  bill  of  lading  which  contains 
a  provision  that  the  second  carrier  shall  not  be 
responsible  for  the  damage  done  by  the  first, 
the  second  carrier  is  not  liable  for  such  damage, 
although  the  owner  of  the  goods  has  not  received  the 
second  bill  of  lading.  ^ 

As  a  rule,  the  shipowner,  the  agent,  or  some  one 
on  his  behalf,  usually  advises  the  consignees  of 
transhipped  cargo  of  the  arrival  of  the  vessel,  and 
instructs  the  bill  of  lading  holders  to  apply  for  their 
goods.  This  practice  of  giving  notice  is  adopted  by 
many  steamship  companies,  and  should  be  followed 
in  all   cases.     K  the  goods  are  transhipped   and 

'  *  Ang.  on  Car.,  s.  227  and  note. 
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become  lost,  damaged,  or  confiscated  in  conse- 
quence of  the  consignee  not  being  informed  of  the 
change  of  the  vessel,  whereby  no  demand  could  be 
made  for  their  delivery,  the  shipper  can  proceed 
against  the  shipowner  for  transhipping  the  goods, 
and  not  giving  notice  of  the  name  of  the  second 
vessel. 

Where  the  goods  are  transhipped,  and  upon  arrival 
at  their  port  of  destination  are  stored  in  the  Custom- 
house, owing  to  their  not  being  claimed  by  the 
consignee,  to  whom  no  notice  of  the  change  of  the 
ship  has  been  given,  the  shipowner,  having  failed  to 
give  notice  of  such  transfer,  will  be  liable  for  the 
extra  expenses  incurred. 

Owing  to  the  increased  risks  which  goods  are 
subjected  to  whilst  in  transit  through  Egypt,  some 
steam  companies  have  deemed  it  necessary  to  protect 
themselves  from  liability,  by  the  following  clause  in 
the  bill  of  lading : — 

**  In  the  event  of  transit  to  and  from  Suez  and 
Alexandria,  the  goods  will  be  landed,  forwarded, 
conveyed,  and  reshipped  at  the  owner's  expense,  but 
at  merchant's  risk ;  and  in  no  case  will  the  owners  be 
responsible  for  accidents,  loss,  damage,  delay,  or 
detention,  however  caused,  in  the  course  of  such  land- 
ing, transit,  or  reshipment."  But,  in  all  cases,  it  is 
the  duty  of  the  master  to  use  due  care  and  diligence 
in  forwarding  the  goods,  and  it  will  be  no  excuse 
that  he  delayed  the  transhipment  in  order  to  avoid 

paying  a  high  rate  of  freight  for  forwarding  on  the 

28 
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goods,  or  otherwise  to  avoid  incurring  expense. 
Thus,  in  an  action  on  a  bill  of  lading  by  which  the 
shipowner  was  bound  to  forward  the  goods  by 
steamer  from  London  to  a  foreign  port  at  his  own 
expense,  the  breach  of  duty  being  in  not  using  due 
diligence  to  do  so,  whereby  the  season  was  lost ;  it 
was  held,  that  it  was  not  enough  that  he  had  let  the 
discharge  and  sorting  of  the  cargo  take  the  usual 
course  of  business  at  the  docks  where  the  vessel 
discharged,  if  he  neglected  means  which  might  well 
have  been  used  to  hasten  the  sorting,  and  to  procure 
vessels  for  the  transhipment.! 

If  the  vessel,  having  performed  part  of  her  voyage, 
be   disabled  from   completing  the  remainder,  then 
transhipment  to  the  place  of  destination  is  in  fur- 
therance of  the  original  purpose;  and  it  is  settled 
that  in  cases  of  such  transhipment,  if  the  goods  be 
conveyed  safely  to   the    place   of  destination,   the 
freight  shall  be  that  originally  contracted  for.^ 
"Risk  of        In  cases   where  the  shipowners  have  to  convey 
far  as        goods  to,  or  from,  the  shore  by  boats,  they  endeavour, 
Lbie  ^^^    by  the  insertion  of  this  clause,  to  protect  themselves 
thereto,      agaiust  losses   from   causes   beyond   their   control. 
For  instance,  if  goods  are  deposited  in  a  warehouse 
on  account  of  the  ship,  and  such  goods  have  to  be 
taken  off  in  a  surf-boat,  which  may  capsize  or  take 
in  water  over  all,  the  shipowner  thus  protects  himself 


1  Carali  v.  Xenos,  2  F.  &  F.  740. 

»  Shipton  V.  Thornton,  9  Ad.  &  E.  314. 


"RISJ^  OF  BOATS."  219 

from  perilsy  the  guarding  against  which  is  not  within 
his  control. 

A  boat  or  barge  may  also  be  run  down  or  meet 
with  disaster,  and  from  all  such  dangers  and 
accidents  the  shipowner  would  be  exempt  under  this 
clause,  but  not  from  damage  or  loss  arising  from 
his  own  neglect. 

Where  the  exception  in  the  bill  of  lading  was  **  the 
act  of  God,^  &Co  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever,  save  risk  of  boats 
so  far  as  ships  are  liable  thereto,  excepted,"  and  the 
goods  were  sent  towards  the  shore  in  one  of  the  ship's 
boats  and  lost,  owing  to  the  boat  being  driven  on 
shore  by  the  violcDce  of  the  wind  and  sea,  it  was  held 
within  the  exemption,,  and  that  the  shipowner  was 
not  liable.  Whatever  be  the  meaning  of  the  words 
in  the  above  clause  in  this  connection^  it  has  been 
held,  that  the  words  "  save  risk  of  boats,"  &c.,  were 
unnecessary,  and  that  with  or  without  them,  the 
shipowner,  in  such  a  trade  as  the  West  Indian,  incurs 
no  greater  or  other  liability  with  regard  to  the  goods 
in  the  boats  than  exists  in  respect  of  those  in  the 
ships.  1 

Where  the  consignee  had  not  boats  ready  alongside 
to  take  delivery  of  his  goods  upon  the  vessel  dropping 
anchor,  and  the  bill  of  lading  provided  that  "  the 
goods  on  arrival  at  their  port  of  destination  were  ta  be 

1  Johnston  v,  Benson,  4  B.  Moore  90,  cited  in  McLach.  on  Sh.  602 ; 
Kay  on  Sh.,  vol.  1,  pp.  363,  411 . 
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delivered  into  the  receiving  ship,  or  to  be  landed  at 
the  consignee's  expense,  the  shipowner's  liability 
ceasing  as  soon  as  they  were  delivered  from  the  ship's 
tackle,*'  and  upon  arrival  of  the  ship  at  the  port 
the  goods  were  put  into  other  boats,  one  of  which, 
through  the  negligence  of  the  boatmen,  was  swamped 
and  the  contents  damaged.  The  shipowner  was  held 
not  to  be  liable,  unless  it  was  shown  that  he  had 
failed  to  take  reasonable  and  proper  care  in  the 
selection  of  the  boats.* 
"  Rust."  The  clause  in  a  bill  of  lading  by  which  the  ship- 
owner is  **  not  accountable  for  rust,*'  is  limited  to 
the  rust  of  the  goods  themselves,  and  does  not  protect 
the  shipowner  from  liability  for  damage  done  to 
other  goods  in  consequence  of  such  rust.  Grove,  J., 
in  delivering  judgment  in  the  case  of  Thrift  v.  Youle 
and  Co.,^  said,  the  meaning  of  the  word  "rust"  in 
the  bill  of  lading  was  that  if  the  goods  rust,  the 
shipowner  will  not  be  responsible.  The  very  use  of 
the  word  **rust"  shows  that  the  exclusion  of  the 
protection  to  consequential  damage  was  not  intended, 
for  it  is  difficult  to  see  what  damage  there  would 
be  from  rust,  except  rust  of  the  things  themselves 
which  were  shipped  under  the  bill  of  lading,  and  all 
that  the  shipowner  means  by  this  exception  is,  that 
he  will  not  undertake  that  the  goods  may  not  rust 
from  their  knocking  about  in  the  vessel. 

But  in  order  to  exempt  the  shipowner  from  liability 

1  Bullock  Bros.  &  Co.  v.  Toay  Aung,  24  Cal.  W.  R.  C.  R.  74. 
a  46  L.  J.  C.  P.  402. 
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under  this  clause,  the  rust  must  be  such  as  is  usual 
and  customary,  and  must  not  be  occasioned  by  the 
improper  stowage  of  the  cargo  in  placing  other 
goods  in  such  close  proximity  to  the  goods  likely  to 
rust,  as  to  occasion  damage  to  them  by  inducing  an 
unusual  amount  of  rust,  and  more  than  might  be 
ordinarily  expected.  Thus,  where  iron  bars  were 
shipped  at  London  for  Calcutta,  and  copperas  was 
stowed  in  such  close  proximity  to  them,  that  on 
arrival,  it  appeared  that  the  bars  were  covered  with  a 
flaky  foreign  substance,  which  subsequent  analysis 
proved  to  be  not  ordinary  rust  from  atmospheric 
causes,  but  sulphate  of  iron  or  copperas.  It  was  held, 
that  the  damage  was  not  occasioned  by  rust  within 
the  meaning  of  the  exception  in  the  bill  of  lading,  but 
by  the  negligent  stowage  of  the  copperas  in  such 
close  proximity  with  the  iron,  which  induced  the 
unusual  rust  complained  of.^ 

In  the  case  of  the  ship  "Martha,"^  a  quantity  of 
sheet  iron  was  found  on  delivery  to  be  stained  and 
'  rusted  with  wet.  It  was  proved  that  the  iron  was 
well  stowed,  that  the  ship  came  in  tight  and  dry,  that 
the  iron  was  taken  on  board  in  dry  weather,  and  not 
exposed  to  the  access  of  water.  But  the  court  held 
that  this  was  not  enough,  for  the  burden  was  on  the 
ship  to  show  that  the  damage  existed  when  the  cargo 
was  laden  on  board. 

The  exception  of  "  leakage  and  breakage,"  like  that   **  Leakage 

and 
^  MacKinnon  &  others  v.  Taylor,  Com.  Ca.  514.  breakage/' 

^  Olcott,  Adm.  140 ;  Parsons  on  Sh.,  vol.  1,  p.  189. 
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of  rust,  will  not  exonerate  the  shipowner  from  damage 
or  loss  resulting  therefrom ;  it  is  only  the  leakage  or 
breakage  of  the  articles  themselves,  against  which 
this  clause  protects  the  shipowner;  it  does  not  provide 
for  losses  consequent  upon  such  leakage  or  breakage* 
Therefore,  where  bales  of  palm  baskets  were  damaged 
by  oil  leaking  from  casks,  the  court  held,  that  as  the 
term  leakage  only  applied  to  the  leakage  of  the 
article  itself,  the  shipowner  was  responsible  for  the 
loss  occasioned  to  the  baskets  by  the  oil ;  and  it  was 
stated  that  similarly  in  the  case  of  breakage  the 
term  applied  to  the  loss  of  the  thing  broken,  and  not 
to  the  damage  done  by  some  other  things  •^ 

Thus,  where  one  bale  of  piece-goods  was  damaged 
by  oil  having  come  in  contact  with  it,  and  several 
other  bales  were  damaged  by  chafing  during  the 
course  of  the  voyage,  it  was  urged  at  the  trial  that 
the  damage  arising  from  the  oil  came  within  the 
term  leakage.  But  the  court  held,  that  the  term 
leakage  in  the  bill  of  lading  was  applicable  only  to 
the  goods  comprised  in  that  bill,  and  did  not  extend 
to  damage  caused  to  such  goods  by  leakage  from 
other  parts  of  the  cargo.  It  was  also  ruled  that 
damage  from  chafing  by  rubbing,  i.e.  by  the  bales 
rubbing  against  other  portions  of  the  cargo  near 
them,  did  not  come  within  the  exception  breakage. 

The  limitation  of  liability  by  the  memorandum  in 

^  Thrift  V.  Youle  &  Co.,  46  L.  J.  C.  P.  402 ;  The  Nepoter,  38  L.  J. 
Adm.  63. 

»  Graham  &  others  t?.  Hille,  10  Bom.  H.  C.  Eep.  60. 
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the  bill  of  lading,  that  the  shipowners  are  not  to  be 
accountable  for  leakage,  is  not  restricted  as  to  the 
quantity  of  leakage,  and  protects  the  shipowners  in 
the  absence  of  proof  that  the  leakage  was  occasioned 
by  their  negligence.^ 

The  stowage  of  goods,  in  the  absence  of  any  special 
agreement,  forms  part  of  the  obligation .  which  the 
carriertakes  upon  himself.  It  is  a  duty  to  be  discharg- 
ed by  the  master  and  crew,  it  is  therefore  no  defence 
to  an  action  by  the  shipper  against  the  owner  for 
damage  to  a  cargo  of  wine,  by  leakage  resulting  from 
bad  stowage  (where  the  ship  is  chartered  but  the 
general  owners  retain  the  possession  by  their  servants, 
the  master  and  crew)  that  professional  stevedores 
had  been  engaged  to  stow  the  cargo,  or  that  such 
stevedores  had  been  engaged  by  the  charterer's 
agents,  there  being  nothing  by  which  the  master  and 
crew  were  released  from  the  responsibility  in  respect 
of  the  stowage.^  The  exception  of  leakage  does  not 
protect  the  shipowners  from  liability  for  damage 
accruing  through  the  negligence  of  their  servants, 
but  shifts  the  onus  of  proof  and  makes  it  incumbent 
upon  the  owners  of  the  goods  to  prove  aflBlrmatively 
the  negligence  of  the  shipowner's  servants.' 

The  rule  of  responsibility  does  not  cover  losses  Decay, 

arising  from  the  ordinary  deterioration  of  goods  in  tion, inhe- 
rent dete- 
rioration. 

1  The  Helene,  Law  R.  T.  P.  C.  231. 

*  Sandeman  v.  Scurr,  Law  R.  2  Q.  B.  98. 

3  Czech  v.  The  Gen.  Steam  Nav.  Co.,  Law  R.  3  C.  P.  14;  Phillips 

V.  Clark,  26  L.  J.  C.  P.  168. 
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quantity  or  quality  in  the  course  of  transportation, 
or  from  their  inherent  infirmity  and  tendency  to 
decay,  or  which  arise  from  the  neglect  or  misconduct 
of  the  owner  or  shipper  of  the  goods.  ^  The  carrier, 
for  instance,  is  not  Uable  for  any  damage  from  the 
ordinary  decay  of  oranges,  or  other  fruits,  in  the 
course  of  the  voyage.^  But  the  master  of  a  vessel 
is  nevertheless  bound  to  take  all  reasonable  care  of 
such  bond  perituraj  and  if  they  require  to  be  aired  or 
ventilated,  he  must  take  the  usual  and  proper 
methods  for  this  purpose.' 

So,  the  carrier  is  not  responsible  for  the  ordinary 
diminution  or  evaporation  of  liquids,  or  the  ordinary 
leakage  of  the  casks  in  which  the  liquors  are  put,  in 
the  course  of  transportation,  or  from  their  acidity  or 
tendency  to  effervesce.  Under  this  class  of  cases  may 
be  included  "ullage,"  or  the  quantity  of  fluid  which 
the  cask  wants  of  being  full  in  consequence  of  the 
oozing  of  the  liquor  :  for  his  implied  obligation  does 
not  extend  to  such  cases,  unless  to  prevent  loss  from 
such  causes  is  within  his  control.* 

The  common  carrier  is  liable  for  the  safe  delivery 
of  all  goods  entrusted  to  him,  but  there  is  this 
exception  resting  upon  the  common  sense  of  mankind, 
viz.  with  regard  to  any  accident  which  occurs  by 
reason  of  its  nature  which  may  lead  to  its  destruction. 


^  Ang.  on  Car.,  s.  210. 

*  Ship  Howard  v.  Wissman,  18  How.  231. 

^  Abbott  on  Sh.,  371 ;  Davidson  v.  Gwynne,   12  East.  Rep.  381. 

*  Ang.  on  Car.,  s.  211 ;  Story  on  Bail,  s.  492  a. 
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Proper  vice  does  not  mean  a  moral  vice  of  the 
thing  itself  or  its  owner ;  it  is  something  naturally 
inherent  in  the  thing,  which,  by  its  natural  develop- 
ment leads  to  the  destruction  of  the  thing.  If  such 
exists  in  the  thing  and  leads  to  its  destruction,  it 
is  not  a  liability  involved  in  the  contract,  i  In  cases 
of  unforeseen  and  unprovided  necessity^  where  the 
owner  of  the  goods  cannot  be  communicated  with 
within  reasonable  time,  or  without  considerable  cost, 
delay,  and  inconvenience,^  the  character  of  agent  for 
the  owner  of  the  cargo  is  forced  upon  the  master.' 
In  such  cases  he  must  exercise  the  discretion  of  an 
authorized  agent  over  the  cargo,  as  well  in  the 
prosecution  of  the  voyage  at  sea,  as  in  intermediate 
ports.* 

This  character  of  agent  for  the  owners  of  the 
cargo,  is  imposed  upon  the  master  by  the  necessity 
of  the  case  alone  and  not  otherwise.  He  must  put 
himself  in  the  place  of  the  owner  of  the  cargo,  and 
do  what  the  latter,  as  a  prudent  man,  would  himself 
do  for  his  own  interest  if  he  were  present/    * 

Thus,  in  an  action  against  a  shipowner  for  non- 
delivery of  a  cargo  of  maize  which  had  become  heated, 
and  was  sold  by  the  defendants  at  an  intermediate 
port  during  the  voyage,  the  jury  found  that  the  cargo 

^  The  Gt.  West.  Eail.  Co.  r.  Blower,  41 L.  J.  C.  P.  271. 
a  The  Hamburg,  33  L.  J.  Adm.  116 ;  The  Karnak,  Law  R.  2  P.  C. 
513 ;  The  Lizzie,  Law  R.  2  Adm.  259. 
^  Notara  v.  Henderson,  Law  R.  5  Q.  B.  353 ;  41  L.  J.  Q.  B.  158. 

*  The  Gratitudine,  3  C.  Rob.  260. 

*  Notara  r.  .Henderson,  Law  R.  5  Q.  B.  353  ;  Law  R.  7  Q.  B.  235. 
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was  damaged  by  its  own  inherent  vice  ;  that  it  was 
impossible  for  the  defendant  to  carry  it  to  the  port 
of  destination ;  that  the  sale  was  what  a  prudent 
man  would  have  done  under  the  circumstances ;  but 
that  there  was  no  such  urgent  necessity  for  the 
sale  as  to  give  no  time  or  opportunity  to  give  notice 
to  the  plaintiflF,  the  owner  of  the  cargo.  On  these 
findings,  it  was  held,  that  the  defendant  had  no  right 
to  sell  without  the  plaintiff's  consent,  and  that  the 
action  would  lie.  ^ 

The  master  must  take  reasonable  care  of  the 
goods  entrusted  to  him,  not  merely  by  doing  what 
is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  but 
also  by  taking  active  measures,  where  reasonably 
practicable  under  all  the  circumstances,  to  check 
and  arrest  the  loss  or  deterioration  resulting  from 
accident,  for  the  necessary  and  immediate  conse- 
quences of  which  the  shipowner  is  not  liable  by  reason 
of  the  exception  in  the  bill  of  lading.  This  duty 
which  ^accident,  necessity,  and  emergency  impose 
upon  the  master,  entitles  him  to  charge  the  owner 
of  the  cargo  with  the  expenses  properly  incurred  in 
so  doing.^ 
^  If  the  master  is. obliged  to  unload  upon  a  wharf, 

and  the  cargo  is  in  such  a  condition  as  to  need 

1  Acatos  V,  Burns,  47  L.  J.  Q.  B.  666. 

■  Cargo  ex  Argos,  Law  R.  6  P.  C.  165 ;  Notara  v.  Henderson,  Law 
R.  7  Q.  B.  225 ;  Australasian  Co.  r.  Morse,  Law  R.  4  P.  C.  222 ;  Gt. 
I^or.  Ry.  Co.  v.  Swaffield,  Law  R.  9  Ex.  136. 
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assortment,  it  is  the  master's  duty  to  see  that  such 
assortment  is  properly  made.* 

In  deciding  upon  the  measures  which  he  should 
adopt  to  check  growing  damage  to  the  cargo,  the 
master  must  take  into  consideration  the  place,  the 
season,  the  extent  of  the  deterioration  of  the  goods, 
the  opportunity  and  means  at  hand,  the  interests  of 
other  persons  concerned  in  the  adventure,  whom  it 
might  be  uhfair  to  delay  for  the  sake  of  the  part  of 
the  cargo  in  peril.^  If  he  has  to  put  into  port  to 
repair,  and  does  all  he  can  to  mitigate  an  injury  to 
the  cargo  whilst  there,  he  is  not  bound  to  remain 
until  the  cargo  is  in  a  fit  state  to  be  carried  on,  if 
this  course  would  unduly  protract  the  voyage ;  neit^her 
would  he  be  justified  if  the  cargo  is  damaged,  from 
sea  water,  or  is  otherwise  in  an  unfit  state  to  be 
carried  on,  in  taking  it  on  merely  for  the  sake  of 
earning  freight.'  Thus,  where  beans  were  shipped 
from  Alexandria  to  Glasgow  with  liberty  to  call  at 
intermediate  ports,  and  the  ship  called  at  Liverpool, 
but  on  going  out  met  with  a  collision  (one  of  the  perils 
excepted  in  the  bill  of  lading),  and  had  to  put  back  for 
repairs  which  detained  her  a  few  days.  The  beans 
being  wetted  by  sea  water,  the  plaintifi^s  offered  to 
receive  them  there,  paying  'pro  rata  freight,  which 
was  refused,  full  freight  being  demanded,  and  the 
beans  were  carried  on  to  Glasgow,  where  on  arrival 

1  The  Norway,  12  L.  T.  N.  S.  62. 
"  Notara  r.  Henderson,  L.  R.  7  Q.  B.  237. 

^  Ylierboom  v.  Chapman,  13  M.  &  W.  230 ;  Notara  v.  Henderson^ 
Law  R.  6  Q.  B.  366. 
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they  were  found  much  deteriorated  in  value,  beyond 
what  they  would  have  been  by  the  mere  wetting  by 
the  collision,  if  they  had  been  dried  at  Liverpool 
instead  of  being  carried  on  as  they  were ;  had  they 
been  so  dried,  the  decomposition  would  have  been 
materially  arrested  or  mitigated,  and  it  appeared 
that  the  beans  could  have  been  taken  out  and  dried 
and  reshipped  without  unreasonably  delaying  the 
whole  adventure;  it  was  held,  that  it  was  the 
master's  duty  to  have  done  so,  and  that  his  owners 
were  liable  for  the  damage/ 

If  a  cargo  of  hides  is  liable  to  perish  from  worms 
and  the  heat  of  the  vessel,  at  an  intermediate  port, 
it  is  the  duty  of  the  master  to  preserve  them  by 
having  them  beaten  or  ventilated;  and  if  goods  are 
wet  he  should,  if  possible,  unpack  and  dry  them,  and 
in  order  to  dry  the  goods  the  master  may,  if  neces- 
sary, open  the  packages,  but  he  is  not  bound  to 
repair  the  goods.^ 
LoBB  aria-       If  the  goods  arrive  at  the  port  of  destination  in  a 

ing  from  ,...•. 

injarioos    damaged  couditiou,  it  is  for  the  shipowners  or  master 

offoctiB  of 

Other        to  provo  that  the  original  stowage  was  good,  and  that 

^^^  ^'       the  perils  of  the  sea  caused  the  damage. '     Prima 

facie,  in  such  case  the  shipowners  and  the  master  are 

liable  to  the  shipper  without    proof  of   personal 

negligence,*  unless  it  appear  that  the  shipper  assented 

*  Notara  r.  Henderson,  Law  E.  6  Q.  B.  346. 
■  Parsons  on  Sh.,  vol.  2,  p.  22. 

»  The  Alexandra,  U  W.  R.  466  ;  14  L.  T.  N.  S.  742. 

*  Swainstonr.  Garrick,  2  L.  J.  Ex.  256;  Brass  r.  Maitland,  6  El. 
&  Bl.  483  ;  Gillespie  v.  Thompson,  2  Jur.  N.  S.  712  n. 
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to  the  manner  in  which  his  goods  were  stowed,  ^  or 
that  the  shipper  superintended  the  stowage,  and  that 
the  shipowners  were  ignorant  of  the  nature  of  the 
goods  and  of  their  liability  for  injury  from  the  way  in 
which  they  were  stowed,^  or  unless  they  were  so 
stowed  by  the  shipper's  own  stevedore  without  any 
express  orders  or  interference  on  the  part  of  the 
master. ' 

The  authorities  and  text  books  are  all  uniformly 
to  the  effect  that,  subject  to  any  stipulations  to  the 
contrary  in  the  bills  of  lading,  and  in  the  absence  of 
any  notice  of  a  charter,  one  of  the  primary  duties  of 
the  master  is  to  stow  the  goods  carefully.  This  is 
a  duty  arising  upon  a  mere  receipt  of  the  goods  for 
the  purpose  of  carriage,  and  is  one  which  it  would 
require  an  express  contract  to  supersede  or  excuse. 
Therefore,  where  oxide  of  zinc  in  casks  was  stowed 
upon  bags  of  sugar,  whereby  the  sugar  was  tainted 
with  the  oxide  of  zinc,  and  became  damaged  and 
unmerchantable,  it  was  found  as  a  fact  that  the  loading 
of  the  oxide  was  negligent ;  and  upon  this  the  court 
held  it  was  a  wrongful  act,  not  as  a  breach  of 
contract,  but  as  a  wrongful  act  in  itself.  If  the 
defendants  had  done  what  was  done  wilfully,  that  is  . 
to  say,  knowing  that  it  would  injure  plaintiff's  goods, 
it  was  clear  they  would  be  Uable,  and  it  made  no 

^  Major  V,  White,  7  Car.  &  P.  41 ;  Hovill  v.  Stevenson,  4  Gar.  &  P. 
469.   , 

2  Ohrloff  V.  Briscall,  Law  K.  1  P.  C.  231. 

8  Murray  v.  Carrie,  Law  R.  6  C.  P.  24 ;  Sandemaa  «.  Scurr,  Law 
R.  2  Q.  B.  98. 
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difference  if  they  had  done  it  ignorantly ;  the  duty  of 
care  exists  in  all  men  not  to  injure  the  property  of 
others.  That  the  act  was  not  a  mere  nonfeasance 
which  was  complained  of;  it  was  a  misfeasance,  an 
act  and  wrongful,  and  that  the  damage  done  to  the 
sugar  was  a  tortious  act,  in  respect  of  which  the 
plaintiffs  could  recover  from  the  defendants,  whether 
the  latter  were  bound  by  the  bill  of  lading  or  not.* 

The  carrier  is  liable  to  a  shipper  for  damage  done 
to  his  goods  by  other  goods  stowed  in  the  hold  of  a 
vessel,  without  obligation  or  proof  of  any  wilful  or 
negligent  default  on  the  part  of  the  carrier^ ;  he  is 
also  liable,  although  the  goods  are  stowed  in  the 
usual  way,  if  the  injury  is  caused  by  the  goods  of  the 
third  party  being  in  bad  condition  when  put  onboard.' 
So,  where  oilcake,  tobacco  and  staves  were  stowed 
together,  on  a  voyage  from  New  York  to  London,  and 
on  arrival  it  was  found  bhat  the  oilcake  had  been  con- 
siderably damaged  by  reason  of  the  improper  stowage. 
In  an  action  by  the  owner  of  the  oilcake  to  recover 
damages,  several  Witnesses,  who  had  commandedlarge 
vessels,  "  liners,"  were  called,  who  stated  they  had 
been  in  the  constant  habit  of  stowing  oilcake  and 
tobacco  indiscriminately,  taking  no  precaution  against 
the  heating  of  the  oilcake  by  ventilation  or  otherwise  ; 
and  a  stevedore  also  gave  evidence  as  to  the 
stowing  of  such  cargoes.     Sir  Robert  Phillimore,  in 

1  Hayn  Roman  &  Co.  v.  Culliford,  48  L.  J.  Q.  B.  372. 
«  Brass  v.  Maitland,  26  L.  J.  Q.  B.  54. 
»  Ang.  on  Car.,  s.  212,  note  (c). 
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giving  judgment  for  the  plaintiff,  observed  that  this 
practice  of  stowing,  which  the  shipowner  adopted, 
was  suo  periculoy  and  that  he  could  not,  by  the 
adoption  of  it,  get  rid  of  his  obligation  to  carry  the 
goods  of  a  shipper  in  proper  condition.  ^  So  also,  he  is 
liable  for  an  injury  to  flour,  caused  by  the  effluvium 
of  spirits  of  turpentine,  in  the  absence  of  any  usage 
to  carry  such  articles  as  part  of  the  same  cargo.* 

In  an  action  to  recover  damages  for  injury  to  salt- 
cake  by  reason  of  improper  stowage,  it  was  pleaded 
that  the  same  was  delivered  by  the  shipper  in  bulk, 
and  not  in  casks,  and  was  consequently  stowed  in 
bulk  in  contact  with,  between,  and  amongst  casks  of 
salt  provisions,  but  owing  .to  the  corrosive  and 
destructive  nature  of  the  salt-cake,  the  said  casks, 
and  their  hoops,  became  corroded,  rotten  and 
destroyed,  whereby  the  brine  and  salt  liquor  in  the 
casks  flowed  out  of  them  amongst  the  salt-cake,  and 
washed  part  of  the  same  away  and  caused  the 
damage  complained  of.  That  the  corrosive  and 
destructive  nature  of  the  salt-cake  was  unknown  to 
the  defendant,  no  intimation  of  its  character  having 
been  given  to  him  by  the  plaintiffs,  and  that  the 
salt-cake  was  stowed  in  the  manner  in  which  it  was, 
with  the  knowledge,  and  by  the  direction,  of  the 
plaintiffs.  It  was  held,  that  this  did  not  amount  to 
an  authority  by  the  plaintiffs  to  the  stowing  of  the 
cake  in  a  negligent  manner,  but  that  the  salt-cake 

1  The  Figlia  Maggiore,  Law  R.  2  Adm.  115. 
^  Story  on  Bail,  s.  492,  note  3. 
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having  been  delivered  in  bulk,  without  any  notice  of 
its  corrosive  and  destructive  qualities,  the  defendant 
could  not  be  held  liable  for  the  damage ;  it  being  no 
answer  to  the  defendant's  plea  that  the  salt-cake 
was  an  article  known  in  commerce,  and  that  the 
defendants  might,  or  ought  to  have  known,  what  sort 
of  a  thing  it  was.^ 
DangerouB  If  goods  of  a  daugcrous  nature  are  delivered  to  a 
shipowner  or  master  to  be  carried,  and  are  so  packed 
as  to  conceal  their  real  character,  or  if  such  goods  are 
delivered  to  a  shipowner  or  master,  and  they  cannot 
be  reasonably  expected  to  know  by  inspection  that 
the  goods  are  of  siioh  a  dangerous  and  destructive 
nature,  it  is  the  duty  of  the  shipper  to  give  due  notice 
of  the  nature  of  the  goods  to  the  shipowner,  or  those 
employed  by  him;  and  if  he  does  not  give  such  notice, 
and  damage  is  caused  to  other  parts  of  the  cargo,  or 
otherwise,  by  reason  of  the  dangerous  nature  of  the 
goods,  or  the  insufl&cient  nature  of  their  packing, 
the  shipper  is  liable  to  the  shipowner  for  the  damage 
caused  by  the  dangerous  nature  of  the  goods." 
But  where  the  defendant,  as  owner,  chartered  a  ship 
to  the  plaintiffs,  and  agreed  to  load  a  cargo  from 
the  plaintiff's  factors  at  Glasgow  and  convey  it  to 
Colombo,  and  the  plaintiffs  shipped  cambrics  and 
sheetings,  in  respect  of  damage  to  which  the  action 

1  Hutchinson  v.  Guion,  28  L.J.  C.  P.  63. 

«  Williams  v.  The  East  India  Co.,  3  East  Rep.  192 ;  Gt.  West.  Rail.  Co. 
V.  Blower,  Law  R.  7  C.  P.  663 ;  Brass  v.  Maitland,  26  L.  J.  Q.  B. 
63 ;  Heame  ».  Garton,  2  El.  &  EL  Q^  ;  Alston  v.  Herring,  25  L.  J. 
Ex.  177  ;  11  Ex.  822 ;  Hutchinson  t?.  Guion,  28  L.  J.  C.  P.  63. 
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was  brought,  but  not  wisbing  to  make  up  the  whole 
cargo  with  goods  of  their  own,  they  contracted  with 
M.  and  Co.  to  receive  from  them  and  carry  certain 
cases  of  sulphuric  acid  on  board  the  ship.  M.  and  Co. 
shipped  the  cases  on  board,  but  neither  the  plaintiffs 
nor  the  said  M.  and  Co.  gave  notice  to  the  defend- 
ants that  the  cases  contained  sulphuric  acid. ,  On  the 
voyage  the  acid  leaked,  and  damaged  the  plaintiff's 
goods.  In  an  action  to  recover  damages,  it  was 
held  to  be  no  answer  to  the  action  that  the  defendant 
had  uot  been  informed  of  the  contents  of  the  cases, 
the  act  of  the  plaintiffs  not  being  the  proximate 
cause  of  the  damage,  and  that  assuming  that  a  cross 
action  would  lie,  the  amount  of  damages  would  not 
necessarily  be  the  same  in  both  actions.^  It  is  the 
duty  of  the  shipper  of  dangerous  goods  to  give 
notice  to  all  who  might  be  injured  by  the  dangerous 
character  of  the  article ;  persons  are  therefore 
bound  to  give  reasonable  notice  of  the  character  of 
such  articles,  and  are  liable,  if  they  do  not  do  so,  for 
the  probable  consequences  of  such  neglect  of  duty. 
Thus,  where  the  defendant  caused  a  carboy  contain- 
ing nitric  acid  to  be  delivered  to  the  plaintiff,  who 
was  one  of  the  servants  of  a  carrier,  in  order  that  it 
might  be  carried  by  such  carrier  for  the  defendant, 
and  the  defendant  did  not  take  reasonable  care  to 
make  the  plaintiff  aware  that  the  acid  was  dangerous, 
but  only  informed  him  that  it  was  an  acid,  and 
the  plaintiff  was  burnt  and  injured  by  reason  of  the 

^  Alsfcon  V.  Herring,  25  L.  J.  Ex.  177. 
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carboy  bursting  whilst,  in  ignorance  of  its  dangerous 
character,  he  was  carrying  it  on  his  back  from  the 
carrier's  cart ;  it  was  held,  that  the  defendant  was 
liable  to  the  plaintiff  in  an  action  for  damages  for 
such  injury.^ 

The  clause  "  If  medicinal  fluids  or  any  other  goods 
of  an  inflammable,  damaging,  or  dangerous  naiture, 
are  shipped,  without  being  previously  declared  and 
arranged  for,  they  are  liable,  upon  discovery,  to  be 
thrown  overboard,  and  the  loss  will  fall  upon  the 
shippers  or  owners  of  such  fluids  or  goods,"  which  is 
frequently  found  in  bills  of  lading  in  order  to  pro- 
tect the  shipowner  against  the  consequences  of 
dangerous  goods  being  shipped  without  notice,  has 
been  rendered  almost  unnecessary  by  reason  of  a 
recent  Act  of  Parliament^  enacting  some  most 
important  provisions  to  protect  masters  and  ship- 
owners from  having  dangerous  goods  handed  to  them 
for  shipment,  or  carriage,  without  due  notice  of  their 
dangerous  nature ;  and  to  enable  masters  or  owners 
to  refuse  to  take  on  board  packages  or  parcels  which 
they  suspect  to  contain  goods  of  a  dangerous 
nature,  and  to  throw  them  overboard  if  sent  aboard 
without  notice.     These  provisions  are  as  follows  : — 

Sec.  23. — "  If  any  person  sends  or  attempts  to 
send  by,  or  not  being  the  master  or  owner  of  the 
vessel,  carries  or  attempts  to  carry  in  any  vessel, 
British  or  foreign,    any    dangerous    goods;   (that 

^  Farrant  r.  Barnes,  31  L.  J.  C.  P.  137. 

«  36  &  37  Yict.,  c.  85,  ss.  23,  24, 25,  26,  27,  28. 


DANGEROUS  GOODS.  235 

is  to  say)  aquafortis,  vitriol,  naphtha,  benzoin,  gun- 
powder, lucifer  matches,  nitro-glycerine,  petroleum, 
or  any  other  goods  of  a  dangerous  nature,  without 
distinctly  marking  their  nature  on  the  outside  of  the 
package  containing  the  same,  and  giving  notice 
of  the  nature  of  such  goods,  and  of  the  name 
and  address  of  the  sender  or  carrier  thereof,  to  the 
master  or  owner  of  the  vessel,  at  or  before  the 
time  of  sending  the  same  to  be  shipped,  or  taking 
the  same  on  board  the  vessel,  he  shall,  for  every 
such  offence,  incur  a  penalty  not  exceeding  one 
hundred  pounds :  Provided,  that  if  such  person  show 
that  he  was  merely  an  agent  in  the  shipment  of  any 
such  goods  as  aforesaid,  and  was  not  aware  and  did 
not  suspect  and  had  no  reason  to  suspect  that  the 
goods  shipped  by  him  were  of  a  dangerous  nature, 
the  penalty  which  he  incurs  shall  not  exceed  ten 
pounds." 

Sec.  24. — "  If  any  person  knowingly  sends,  or 
attempts  to  send  by,  or  carries  or  attempts  to 
carry  in  any  vessel,  British  or  foreign,  any  dangerous 
goods   or  goods   of  a   dangerous  nature    under  a 

■ 

false  description,  or  falsely  describes  the  sender 
or  carrier  thereof,  he  shall  incur  a  penalty  not 
exceeding  five  himdred  pounds.** 

Sec.  25. — **  The  master  or  owner  of  any  vessel, 
British  or  foreign,  may  refuse  to  take  on  board  any 
package  or  parcel  which  he  suspects  to  contain  goods 
of  a  dangerous  nature,  and  naay  require  it  to  be 
opened  to  ascertain  the  fact/' 
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Sec.  26. —  *'  Where  any  dangerous  goods  as 
defined  in  this  Act,  or  any  goods  which,  in  the 
judgment  of  the  master  or  owner  of  the  vessel,  are  of  a 
dangerous  nature,  have  been  sent  or  brought  aboard 
any  vessel,  British  or  foreign,  without  being  marked 
as  aforesaid,  or  without  such  notice  having  been 
given  as  aforesaid,  the  master  or  owner  of  the  vessel 
may  cause  such  goods  to  be  thrown  overboard, 
together  with  any  package  or  receptacle  in  which  they 
are  contained,  and  neither  the  master  nor  the  owner 
of  the  vessel  shall,  in  respect  of  such  throwing  over- 
board, be  subject  to  any  liability,  civil  or  criminal, 
in  any  court." 

Sec.  27. — **  Where  any  dangerous  goods  have  been 
sent  or  carried,  or  attempted  to  be  sent  or  carried, 
on  board  any  vessel,  British  or  foreign,  without 
being  marked  as  aforesaid,  or  without  such  notice 
having  been  given  as  aforesaid,  and  where  any  such 
goods  have  been  sent  or  carried,  or  attempted  to  be 
sent  or  carried,  under  a  false  description,  or  the  sender 
or  carrier  thereof  has  been  falsely  described,  it  shall 
be  lawful  for  any  court  having  Admiralty  jurisdiction 
to  declare  such  goods,  and  any  package  or  receptacle 
in  which  they  are  contained,  to  be  and  they  shall 
thereupon  be  forfeited,  and,  when  forfeited,  shall  be 
disposed  of  as  the  court  directs.  The  court  shall 
have  and  may  exercise  the  aforesaid  powers  of 
forfeiture  and'  disposal,  notwithstanding  that  the 
owner  of  the  goods  have  not  committed  any  offence 
under    the    provisions    of   this    Act,    relating    to 
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dangerous  goods,  and  be  not  before  the  court,  and 
have  not  notice  of  the  proceedings,  and  notwithstand- 
ing that  there  be  no  evidence  to  show  to  whom  the 
goods  belong;  nevertheless,  the  court  may,  in  its 
discretion,. require  such  notice  as  it  may  direct  to  be 
given  to  the  owner  or  shipper  of  the  goods  before 
the  same  are  forfeited." 

Sec.  28. — "  The  provisions  of  this  Act  relating  to 
the  carriage  of  dangerous  goods  shall  be  deemed  to 
be  in  addition  to,  and  not  in  substitution  for,  or  in 
.  restraint  of,  any  other  enactment  for  the  like  object, 
so,  nevertheless,  that  nothing  in  the  said  provisions 
shall  be  deemed  to  authorise  that  any  person  be  siied 
or  prosecuted  twice  in  the  same  matter.  *' 

By  the  maritime  law,  in  the  absence  of  custom  or  "Neglect 

1  •       .         1         I  /»     t  '     o^  master, 

agreement  to  the  contrary,  it  is  the  duty  of  the  pilot,  or 
master,  on  the  part  of  the  owner,  to  receive  and 
properly  stow  on  board  the  goods  to  be  carried,  which, 
ordinarily,  are  to  be  deHvered  to  him  alongside. 
For  any  damage  to  the  goods  occasioned  by  neg- 
ligence in  the  performance  of  such  duty,  the  owner 
is  liable  to  the  shipper/ 

Thus,  it  is  the  duty  of  the  master  to  provide 
proper  ropes  and  tackle  for  the  reception  of  the  goods 
into  the  ship,^  and  if  a  cask  be  accidentally  staved  in 
letting  it  down  into  the  hold  of  the  ship,  the  master 
is  answerable  for  the  loss.' 

1  Blakie  v.  Stembridge,  28  L.  J.  C.  P.  331. 
»  Ch.  and  Tern,  on  Oar.  153. 
»  Goff  1?.  Olinkard,  T.  Wils.  282. 
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If  the  damage  results  from  the  misconduct  of  the 
master,  he  is  answerable  to  the  owners,  and  probably 
also  directly  to  the  shipper.  If  it  happens  through 
the  misconduct  of  the  mate,  or  others  of  the  crew^ 
without  default  on  the  part  of  the  master,  it  has 
been  held  that  the  master  is  not  answerable  to  the 
owners.^  Where  goods  are  sent  to  *  be  laden  on 
board  a  general  ship,  the  master  is  not  liable  to- 
the  owner  of  the  goods  for  damage  done  to  them  by 
the  negligent  stowage  of  a  stevedore  appointed  by 
the  charterer,  the  stevedore  not  being  an  agent  or 
servant  of  the  master. 

Nor  is  the  master  liable,  in  such  case,  for  the  acts 
of  the  stevedore,  though  the  charter-party  stipulate 
that  the  stevedore  shall  be  paid  by,  and  act  under^ 
his  orders,  except  the  acts  of  the  stevedore  be  done  in 
pursuance  and  in  the  execution  of  the  master^s  orders.^ 

This  duty  of  the  master  has,  however,  in  many 
cases  been  modified  by  custom  or  contract.'  And 
his  liability  for  the  safe  conduct  of  the  goods 
continues  until  they  are  actually  delivered  to  the 
consignee  ;  when  they  are  once  delivered,  however^ 
it  ceases.* 

The  owners  of  a  ship  are  responsible  to  the  owners 
of  cargo  for  any  loss  accruing  from  detention,  it 
being  by  maritime  law  the  duty  of  the  master  to 

1  Blakie  v.  Stembridge,  28  L.  J.  C.  P.  331. 

«  Blakie  v.  Stembridge,  28  L.  J.  C.  P.  329 ;   Sack  t?.  Ford,  32  L.  J. 
C.  P.  12. 
»  Per  Willes,  J.,  in  Blakie  v.  Stembridge,  28  L.  J.  C.  P.  332. 
*  Kay  on  Sh.,  vol.  2, 1157. 
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convey  the  cargo  to  its  port  of  delivery  with  all 
expedition;  and  if  by  neglecting  to  avail  himself  of  all 
fair  opportunity,  the  voyage  is  delayed  and  damage 
accrues  to  the  owners  of  cargo,  the  owners  of  the 
ship  are  liable  to  make  good  the  sum. 

Thus,  where  the  master  of  a  ship,  whilst  waiting 
for  cargo,  omitted  to  take  in  sufficient  stores  and 
provisions  for  his  voyage,  and  whilst  subsequently 
taking  in  such  provisions  and  stores,  the  frost  set 
in  and  the  ship  was  frozen  in  port,  and  detained 
from  the  beginning  of  October  until  the  breaking 
up  of  the  ice  in  the  ensuing  year ;  it  was  held, 
that  the  shipowner  was  responsible  to  the  owners  of 
the  cargo  for  such  detention.* 

If  the  master  deviates  from  the  proper  course  of 
the  voyage,  and  the  goods  shipped  are  afterwards 
injured  by  a  tempest,  or  lost  by  capture,  or  other 
peril,  the  shipper  would  be  entitled  to  a  full  indemnity 
from  the  master  and  the  owner.^ 

When  the  pilot  continues  in  charge  of  the  navigation 
of  the  ship,  it  is  the  duty  of  the  master  and  crew  to 
keep  a  good  look-out,^  to  attend  to  the  general 
management  of  the  ship,*  to  see  that  the  ship  and  her 
equipments  are  sufficient  and  proper,  and  that  her 
crew  are  competent,^  and  that  obedience  is  promptly 

1  The  Wilhelm,  2  Asp.  Mar.  Law  Oa.  343. 

*  Davis  ».  Garrett,  6  Bing.   716;   Parker  r.  James,  4  Camp.  112  ; 
Max  V.  Eoberts,  12  East.  Bep.  89. 

8  The  lona.  Law  R.  IP.  0.  426. 

*  The  Velasquez,  Law  R.  1  P.  0.  494. 

»  The  City  of  Cambridge,  Law  R.  5  P.  C.  459. 
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rendered  to  the  pilot  in  all  things  relating  to  the 
management  of  the  ship*;  and  as  long  as  the  pilot 
continues  to  act,  not  to  interfere  with  the  conduct  of 
the  ship,  except  in  cases  of  extreme  necessity.^ 

As  soon  as  the  pilot  assumes  his  proper  functions 
on  board,  he  supersedes  the  master  in  his  control  of 
the  ship,  in  all  matters  which  relate  to  her  naviga- 
tion' ;  he  is  bound  to  use  due  diligence,  care,  and 
reasonable  skill,  and  is  answerable  if  it  is  proved  that 
the  ship  either  does,  or  suffers  damage,  through  his 
default,  negligence,  or  want  of  skill,  the  persons 
under  him  having  done  their  duty.* 

If  the  injury  to  the  goods  is  caused  by  the  negli- 
gence of  the  shipowner's  servants,  the  shipowner 
and  master  will  be  liable,  notwithstanding  the 
exceptions  in  the  bill  of  lading.^ 

But  though  the  exceptions  do  not  protect  the  ship- 
owners or  master  from  liability  for  damage  caused 
by  the  negligence  of  their  servants,  they  make  it 
incumbent  upon  owners  of  cargo,  who  seek  to  render 
the  owners  or  master  liable  for  such  negligence,  to 
prove  affirmatively  that  the  injury  was  caused  by 
such  negligence.® 

The  exceptions  limit  the  liability,  but  not  the  duty 

^  The  Diana,  1  W.  Rob.  136. 
«  The  Maria,  1  W.  Rob.  110. 
8  The  Diana,  1  W.  Rob.  135. 
*  The  Portsmouth,  6  C.  Rob.  317. 

»  Czech  V.  Gen.   S.  N.  Co.,  Law  R.  3  C.  P.  17;  Phillips  r.  Clark, 
26  L.  J.  C.  P.  168 ;  Gill  v.  Manchester  R.  Co.,  42  L.  J.  Q.  B.  89. 
«  Czech  V.  Gen.  S.  N.  Co.,  Law  R.  3  C.  P.  14. 
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of  the.  owners  and  master;  nor  do  they  relieve  the 
owners  or  master  from  the  obligation  to  navigate 
with  ordinary  skill  and  care.  It  is  still  their  duty  to 
do  what  they  can  by  reasonable  skill  and  care  to 
avoid  all  perils,  including  the  excepted  perils.  If,  not- 
withstanding such  skill  and  care,  damage  does  occur 
from  these  perils,  the  owners  and  master  are  released 
from  liability ;  but  if  their  negligence  has  brought 
on  the  peril,  then  the  damage  is  attributable  to  their 
breach  of  duty,  and  the  exceptions  do  not  aid  them.^ 
The  exception  **  any  act,  neglect,  or  default  what- 
soever of  pilots,  master,  or  crew  in  the  management 
or  navigation  of  the  ship,"  does  not  cover  damages 
arising  from  negligent  stowage  so  as  to  exempt  the 
shipowner  from  liability  for  the  same.  In  a  very 
recent  case,  which  was  brought  to  recover  damages 
for  injuries  to  cargo  resulting  from  the  improper 
stowage  of  oxide  of  zinc  and  bags  of  sugar  together, 
the  following  words  had  been  inserted  in  the  bill  of 
lading  after  the  above  clause:  "It  being  agreed 
that  the  captain,  officers,  and  crew  of  the  vessel,  in 
the  transmission  of  the  goods  as  between  the  shipper, 
owner,  or  consignee  thereof,  and  the  ship  and  ship- 
owner, be  considered  the  servants  of  such  shipper, 
owner,  or  consignee. "  The  defence  was,  that  the 
case  came  within  the  above  exceptions,  and  it  was 
contended  that  the  word  *'  transmission,"  in  the 
above  clause,  was  even  more  extensive  than  the  word 
**  navigating,"  and  that  it  included  everything  to  be 

^  PhiUips  V.  Clark,  26  L.  J.  C.  P.  168.  ' 
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done  with  the  goods,  from  the  receipt  of  them  from 
the  hands  of  the  consignor,  to  their  arrival  at  their 
destination.  The  court,  acting  upon  the  principle 
laid  down  by  Lush,  J.,  in  the  case  of  Taylor  v.  The 
Liverpool  and  Great  Western  Steam  Company,  *  that 
a  word  in  the  bill  of  lading  being  ambiguous  and  of 
doubtful  meaning,  must  receive  such  a  construction 
as  is  most  in  favour  of  the  shippers,  and  not  such  as 
is  most  in  favour  of  the  shipowner,  for  whose  benefit 
the  exceptions  are  framed,  held,  with  the  plaintiffs, 
that  the  words  "  in  transmission  of  the  goods,"  if 
operative  at  all,  had  a  limiting  effect  upon  the  alleged 
generality  of  the  previous  words,  and  confined  their 
application  to  a.  period  subsequent  to  the  period  at 
which  the  locomotion  in  the  ship  should  commence, 
and  that  in  the  case  of  an  exceptive  clause  similar  to  the 
above,  the  words  "  in  navigating  the  ship,*'  or  "  in 
transmission  of  the  goods  "  did  not  include  negligent 
stowage.^ 

The  above  case  does  not  carry  the  shipowner's 
freedom  from  liability  further  than  for  acts  negli- 
gently done  in  the  navigation  of  the  vessel,  but  it  was 
stated  in  Phillips  v.  Clark,'  where  the  shipowner  was 
held  liable  for  the  negligent  stowage  of  cargo  by  his 
servants,  that  a  carrier  might  protect  himself,  even 
from  the  effects  of  his  own  negligence,  by  a  contract 
to  that  effect,  if  he   can  find  any  one  to  contract 

1  43  L.  J.  Q.  B.  205. 

•  Hayn  Roman  &  Co.  t?.  Culliford,  47  L.  J,  Q.  B.  755. 

8  26  L.  J.  C.  P.  170. 
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with  him;  and  it  was  observed  in  Grill  v.  The 
General  Iron  Screw  Collier  Co.,^  that  if  the  ship- 
owners wish  to  protect  themselves  from  being  respon- 
sible for  a  loss  occasioned  by  the  negligence  of  their 
servants,  they  must  do  so  by  express  words.  Such  a 
stipulation  would  be  almost  repugnant  to  their 
contract ;  still  if  they  wish  to  raise  the  question  of 
non-liability  for  such  negligence,  they  must  do  so 
by  express  terms ;  and  we  accordingly  find  in 
some  bills  of  lading  a  clause  to  the  following 
effect,  "negligence  or  default  of  master,  pilot,  or 
mariners,  or  others  performing  their  duties,"  and 
this  has  been  held  by  the  courts  not  to  be  an 
unreasonable  clause,  and  that  the  shipowner  was 
not  liable  for  damage  which  falls  within  it.  Thus, 
where  a  cargo  of  nuts  was  stowed  before  the  bill  of 
lading  was  signed,  and  was  subsequently  damaged 
in  the  course  of  the  voyage  by  the  carelessness  of 
the  master  and  crew;  Sir  R.  Phillimore,  in  giving 
judgment  for  the  defendants,  said  :  "  The  conclusion 
at  which  I  have  arrived,  is,  that  I  have  only  to  look 
at  the  bill  of  lading  as  the  expression  of  the  true 
contract  existing  between  the  parties,  and  to  consider 
whether  the  delivery  of  these  goods  in  a  different 
condition  from  that  in  which  they  were  originally 
placed  on  board  does,  or  does  not,  fall  within  the 
excepted  perils  mentioned  in  that  bill  of  lading.  It 
has  been  contended  amongst  other  objections,  for 
the  plaintiffs,  that  this  contract  was  in  itself  unlawful, 

1  37  L.  J.  C.  P.  208. 
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inasmuch  as  it  professed  to  provide  against  due  care 
being  bestowed  by  the  carrier  upon  the  goods  which 
he  undertook  to  convey.  I  must  observe  that  it  has 
not  been  proved  to  me  that  a  shipowner  is  in  the 
category  of  a  common  carrier,  and  that  he  is  bound  as 
a  common  carrier  would  be  bound,  under  the  liability 
of  an  action  being  brought  against  him,  to  carry 
goods  generally ;  but,  even  if  it  were  so,  according  to 
the  principles  of  the  decisions  affecting  this  part  of 
the  case,  it  appears  to  me  it  is  competent  to  the 
common  carrier  to  exempt  himself  from  liability. 
Assuming,  for  the  sake  of  argument,  that  the  ship- 
owner was  in  the  category  of  a  common  carrier,  still 
it  would  be  competent  to  him,  under  the  authorities, 
to  have  protected  himself  from  liability  by  such  a 
bill  of  lading  as  this :  at  all  events,  if  not  to  have 
protected  himself  from  his  own  personal  negligence, 
still  to  have  protected  himself  from  the  negligence 
of  the  servants  whom  he  employed.  It  must  be 
observed,  that  it  must  be  presumed  that  this  bill  of 
lading  was  accepted  deliberately  by  the  plaintiffs, 
though  it  was,  of  course,  competent  to  them  to  have  • 
refused  so  to  accept  it.  The  contract  does  not  appear 
to  me  in  itself  to  have  been  unreasonable."^ 

After  this  case,  the  insertion  of  the  clause  exempting 
shipowners  from  neglect  became  more  general.  In 
the  year  1875  a  great  outcry  was  made,  about  what 
was  alleged  as  the  contracting  of  shipowners  out  of 
their  liabilities  by  express  stipulations  in  bills   of 

1  The  Duero,  Law  E.  2  Adm.  396 ;  38  L.  J.  Adm.  69. 
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lading.  Meetings  of  mercliants  took  place  to  protest 
against  and  oppose  all  attempts  to  cast  upon  them 
the  damage  or  losses  arising  from  the  negligence  of 
the  servants  of  shipowners.  On  the  part  of  the  latter, 
it  was  said,  "  we  find  seaworthy  vessels  with  certifi- 
cated masters,  mates,  and  engineers  ;  we  do  our  best 
to  secure  immunity  from  sea  damage,  but  if  our 
servants  act  negligently  and  injure  our  interests,  and  • 
at  the  same  time  inflict  loss  upon  the  goods  on  board, 
the  fault  does  not  rest  with  us,  and  we  will  not  convey 
merchandise  by  our  ships,  unless  we  are  exonerated 
from  all  liability  for  the  acts  of  the  masters  and  crew 
over  whom,  when  they  leave  port,  we  have  no  further  . 
control."  The  question  was  then  narrowed  to  that 
of  a  contract  for  the  carriage  of  goods  under  condi- 
tional terms.  The  merchant  was  not  compelled  to 
forward,  nor  the  shipowner  to  carry,  the  goods;  but  if 
the  former  consented  to  the  terms  of  the  latter,  then 
the  agreement  rested  on  the  limitation  of  liability  as 
expressed  in  the  bills  of  lading.  A  shipowner  insures 
his  vessel  against  perils  of  the  sea,  but  the  destruction 
inflicted  by  winds  and  waves  does  not  include  the, 
at  times,  equally  disastrous  losses  brought  about  by 
the  carelessness  or  ignorance  of  his  servants. 

Where  K.  &  Co.,  merchants,  London,  sold  certain 
goods  to  the  plain tiff*s,  who  were  merchants  in  Dublin, 
and  it  was  agreed  that  the  said  goods  should  be 
forwarded  to  the  plaintiff*  by  steamship  from  London 
to  Dublin.  K.  and  Co.  sent  the  goods  by  their 
own    carter    and  on  their   own  carts    (according 
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to  their  usual  course  of  business)  to  H.  and  Co., 
wharfingers,  London,  for  the  purpose  of  having  them 
placed  on  board  the  ship  of  the  defendants,  who 
were  carriers  by  sea.  H.  and  Co.  having  received 
the  goods,  gave  a  receipt  therefor  to  the  carter,  on 
the  back  of  which  receipt  were  indorsed  special 
conditions  ;  amongst  others,  that  the  defendants 
would  not  be  responsible  for  any  loss  or  damage 
arising  from  the  negligence  of  their  own  oflGlcers  and 
crew  in  the  journey  from  London  to  Dublin,  and 
this  was  the  usual  form  of  receipt  given  by  the  said 
wharfingers  to  K.  and  Co.  The  ship  sailed  and  the 
goods  were  lost,  admittedly  through  the  negligence 
of  the  officers  and  crew.  The  plaintiff,  to  whom  the 
gopds  were  sent,  had  paid  K.  and  Co.  for  the  same, 
and  knew  nothing  whatever  of  the  conditions  of  the 
receipts.  In  an  action  to  recover  damages  for  the 
loss,  it  was  held  that  it  was  not  necessary  to  read  over 
and  explain  to  the  plaintiff's  agent  the  conditions 
embodied  in  the  said  receipt.  It  was  sufficient  that 
the  parties  had  the  means  of  knowing  what  the 
conditions  in  the  receipt  were. 

Held  also,  that  the  verdict  should  be  entered  for 
the  defendants;  that  they  being  carriers  by  sea,  the 
condition  was  valid,  and  that  K.  and  Co.  being  the 
agents  of  the  plaintiff  in  the  making  of  the  contract, 
the  plaintiff  was  bound  thereby/ 

^  Alexander  t?.  Malcolmson,  3  Asp.  Mar.  Law  Ca.  246.  See  also 
Palmer  t?.  The  Midland  Counties  E.  Co.,  4  M.  &  W.  749 ;  Steward  v. 
The  London  &  N.  W.  R.  Co.,  3  Hurl.  &  Colt,,  135. 
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In  Steel  and  Craig  ?;.  The  State  Line  Steamship 
Co.,1  where  the  shipowners  admitted  that  through  the 
negligence  of  some  of  the  crew  a  port  on  the  orlop 
deck  had  been  left  unfastened,  it  having  been  merely 
pulled  in  and  not  screwed  up,  through  which  the 
water  entered,  and  found  its  way  into  the  cargo, 
consisting  of  15,409  bushels,  of  wheat,  which  had 
been  shipped  from  New  York  for  Liverpool^  the 
damage  to  the  cargo  amounting  to  £2,793.  The 
court  held,  that  the  shipowner  was  relieved  from  his 
liability  under  the  clauses  in  the  bill  of  lading, 
which  ran  as  follows :  "  That  they  were  not  respon- 
sible for  the  bursting  of  bags,  or  the  consequences 
arising  therefrom,  or  for  any  of  the  following  perils, 
whether  resulting  from  the  negligence,  default,  or 
error  in  judgment  of  the  pilot,  master,  mariners, 
engineers,  or  persons  in  the  service  of  the.  ship,  or 
for  whose  acts  the  shipowner  was  liable,  or  otherwise, 
namely,  risk  of  craft,  or  hulk,  or  transhipment,  explo- 
sion, heat  or  fire  at  sea,  in  craft  or  hulk,  or  on  shore, 
boilers,  steam,  or  machinery,  or  from  the  consequences 
of  any  damage  or  injury  thereto,  howsoever  such 
damage  or  injury  might  be  caused,  or  for  collision, 
straining,  or  other  peril  of  the  seas,  navigation  or 
land  transit  of  whatever  nature  or  kind  soever." 

The  Lord  President,  in  delivering  judgment,  said, 
he  arrived  at  this  conclusion  with  regret,  because  he 
was  perfectly  satisfied  that  the  limitation  of  the 
liability  of  the  shipowners  in  the  manner  above 

^  4  S.  C,  657. 
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stipulated  relieved  them  of  responsibility  for  any 
amount  of  negligence  on  the  part  of  their  servants, 
and  was  likely  to  lead  to  negligence  and  to  be  attended 
with  very  disastrous  results ;  but  if  parties  would 
enter  into  such  contracts,  the  court  was  powerless 
to  help  them. 

On  appeal^  however,  to  the  House  of  Lords, 
the  judgment  of  the  court  below  was  reversed,  and  it 
was  held,  that  as  in  order  to  bring  the  loss  within 
the  exception,  it  must  be  found  that  the  ship  sailed 
with  the  port  in  a  seaworthy  state,  and  the  jury  had 
not  done  so,  a  new  trial  must  be  had,  Lord  Chan- 
cellor Cairns  observing,  "  I  will  assume  in  favour  of 
the  respondents  that  everything  that  is  mentioned 
between  the  words  *  not  responsible'  and  the  word 
*  excepted,*  is  meant  to  be  matter  in  respect  of  which 
there  is  to  be  no  liability  on  the  part  of  the 
shipowner.  But,  looking  at  all  that  is  mentioned 
between  those  two  termini  in  the  bill  of  lading,  it 
appears  to  me  that  everything  which  is  mentioned  is 
matter  subsequent  to  the  sailing  of  the  ship  with 
the  goods  on  board.  It  appears  obvious  to  me  that 
what  is  here  referred  to  as  **  peril  of  the  seas"  is,  as 
described,  something  which  happens  on  the  transit, 
whether  land  or  sea  transit,  and  that,  of  course,  does 
not  commence  till  the  ship  leaves  the  port.  Therefore, 
if  it  be  the  case,  as  I  submit  to  your  Lordships  it  is, 
that  in  the  earlier  part  of  the  bill  of  lading  there  is 
an  engagement  that  the  ship  shall  be  reasonably  fit 
to  perform  the  service  which  she  undertakes,  there 
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is,  in  my  opinion,  nothing  in  the  latter  part  of  the 
bill  of  lading  which  qualifies  that  engagement."^ 

With  very  rare  exceptions,  every  bill  of  lading  "Dangers 

•  •   i  A  ^        ^  anci  perils 

provides  against  losses  arising  from  the  dangers  or  of  the 
perils  of  the  sea  or  river,  and  the  clause  protecting 
the  shipowner  in  this  respect,  which  is  usually  met 
with  in  bills  of  lading,  is  as  follows  : 

"  All  and  every  other  dangers  and  accident  of  the 
«eas,  rivers,  land  carriage,  and  navigation  of  whatever 
nature  or  kind  soever  excepted." 

In  his  work  on  *'  Perils  of  the  Sea,"  Mr.  Bailey 
defines  them  as  "  all  losses  caused  by  the  action  of 
wind  and  water  acting  on  the  property  insured  under 
extraordinary  circumstances,  either  directly  or  medi- 
ately, without  the  intervention  of  other  independent 
active  external  causes."  Sir  Joseph  Arnould  says 
of  "perils  of  the  seas":  *' Under  these  words  are 
embraced  all  kinds  of  marine  casualties,  such  as 
shipwreck,  foundering,  stranding,  &c.,  and  every 
species  of  damage  done  to  the  ship  or  goods  at  sea 
by  the  violent  and  immediate  action  of  the  winds 
and  waves,  as  distinct  from  that  included  in  the 
ordinary  wear  and  tear  of  the  voyage,  or  directly 
referable  to  the  acts  and  negligence  of  the  assured  as 
its  proximate  and  sole  conducive  cause."  *  Wharton 
(referring  to  Jones  on  Bailments,  p.  98),  in  defining 
"  perils  of  the  sea,"  says,  *'  They  are  strictly  the 
natural  accidents  peculiar  to  the  water,  but  the  law 

^  3  Asp.  Mar.  Law  Ca.  (N.  S.)  516. 
*  Arnould  on  M.  I.,  vol.  2,  p.  817. 
32 
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has  extended  this  phrase  to  comprehend  events  not 
attributable  to  natural  causes,  as  captures  by  pirates, 
and  losses  by  collision,  where  no  blame  is  attribu- 
table to  either  ship,  or,  at  all  events,  to  the  injured 
ship.  The  word  *  peril,'  like  periculumy  Lat.,  from 
which  it  is  derived,  is  in  itself  ambiguous  and 
sometimes  denotes  the  risk  of  inevitable  mischance, 
and  sometimes  the  danger  arising  from  the  want  of 
due  circumspection*" 

Kent  (vol.  iii.,  p.  301,  10th  ed.)  says,  **  Perils  of 
the  sea  denote  natural  accidents  peculiar  to  that 
element,  which  do  not  happen  by  the  intervention  of 
man,  nor  are  to  be  prevented  by  human  prudence." 

The  only  exception  which  he  admits  to  the  definition 
is  loss  by  pirates. 

The  words  "  dangers  of  the  river  "  in  the  bill  of 
lading,  signify  the  natural  accidents  incident  to  the 
navigation,  not  such  as  might  be  avoided  by  the 
exercise  of  that  discretion  and  foresight  which  are 
expected  from  persons  in  such  employment.  * 

In  Alabama,  where  inland  water  transportation  is 
very  great,  there  seems  to  be  no  disposition  to  make 
any  distinction  between  "  dangers  of  the  river  "  and 
"  dangers  of  the  sea";  and  it  is  considered  that  the 
"perils  of  the  sea  and  of  the  river"  are  so  nearly 
allied  that  they  may  be  considered  the  same,  except 
in  the  few  instances  in  which  the  reason  differs. 
That  there  is  a  settled  distinction  between  perils  of 
the  "  navigation  "  and  the  "  act  of  God,"  in  bills  of 

^  Ang.  on  Car.,  s.  168. 
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lading,  is  considered  to  be  settled,  and  that  the  bill 
of  lading  may,  in  transportation  by  water,  introduce 
exceptions  not  existing  by  the  Common  Law.  ^ 

*'  Dangers  of  the  road,*'  if  applied  to  land,  must 
be  construed  of  dangers  of  the  kind  that  are  properly 
caused  by  roads,  such  as  overturning  of  the  carriages.^ 

The  following  losses  have  been  held  to  be  included 
in  the  term  "  dangers  or  perils  of  the  sea,"  &c. : — 

Loss  by  pirates. 5 

From  collision  when  it  is  without  fault  or 
negligence** 

By  the  common  risks  of  navigation,  from  rocksi 
sands,  rapids,  and  the  like,  when  the  loss  occasioned 
thereby  happens  without  negUgence  or  default  in  the 
master  or  crew,^ 

Damage  by  sweating  when  not  occasioned  by  bad 
stowage  or  negligence.^ 

Animals  being  killed  or  damaged  by  motion  of  the 
ship  during  a  storm. ^ 

Where  the  ship  is  stranded. ^ 

Loss  by  the  wilful,  but  not  barratrous,  act  of  the 
crew,  in  throwing  the  ballast  overboard.^ 

^  Ang.  on  Car.,  s.  168. 
.  *  De  Rothschild  v.  The  Royal  Mail  Steam  Packet  Co.,  21  L.  J. 
Ex.  273. 

»  Pickering  V.  Barclay,  Style,  132;  2  Roll.  Ab.  248;  Kay  on  Sh., 
Tol.  1,  411. 

*  Buller  t).  Fisher,  3  Esp.  67  ;  Smith  v.  Scott,  4  Taunt.  125. 
»  Fletcher  v.  Inglis,  2  B.  &  Aid.,  316. 

«  Clark  ©.  Barnwell,  12  How.  272 ;  19  Curtis  131. 
»  Gabay  r.  Lloyd,  3  B.  &  C.  793. 
«  Hahn  v,  Cdrbett,  2  Ring.  205. 

•  Dixon  V.  Sadler,  9  L.  J.  Ex.  48. 
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Loss  by  jettison  rendered  necessary  by  storms  or 
tempests.^ 

Where  a  vessel,  for  the  purpose  of  discharging 
her  cargo,  was  fastened  by  tackles  to  a  barge  on  one 
side,  and  a  lighter  on  the  other,  but  the  lighter's 
tackle  breaking,  water  got  into  her  port  holes  and 
damaged  the  cargo. « 

While  a  steamer  was  loading  in  a  harbour,  her 
draught  was  increased  by  the  weight  of  the  cargo, 
until  the  discharge  pipe  was  brought  below  the 
surface  of  the  water,  which  then  flowed  down  the 
pipe  under  the  valve,  and  some  cocks  or  valves  in 
the  machinery  having  been  negligently  left  open, 
water  flowed  into  the  hold  and  injured  the  goods.' 

Loss  occasioned  by  hidden  obstructions  in  the  river, 
newly  placed  there,  and  of  a  character  that  human  skill 
or  foresight  could  not  have  discovered  and  avoided.* 
Thus,  running  on  a  recent  snag  which  could  not  be 
seen,  is  within  the  exception  "  dangers  of  the  river.*'^ 
Where  a  vessel  was  chartered  to  proceed  to  New- 
port and  there  load  for  San  Francisco,  the  freight  of 
which  voyage  was  insured,  but  before  reaching  New- 
port she  got  ashore,  and  the  time  necessary  for 
getting  her  off  and  repairing  her  so  as  to  be  a  cargo- 
carrying  ship,  was  so  long  as  to  put  an  end,  in  a 

1  The  Milwaukee  Belle,  21  L.  T.  801. 
»  Laurie  v,  Douglas,  15  M.  &  W.  746. 
^  Davidson  t?.  Burnand,  Law  R.  4  C.  P.  117. 

*  Aug.  on  Car.,  s.  168. 

•  Parsons  on  Sh.,  vol.  1,  266  n.  3. 
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commercial  sense,  to  the  commercial  speculation,  and 
the  charterers  abandoned  the  contract,  and  hired 
another  vessel;  it  was  held,  that  there  had  been  a 
total  loss  of  the  chartered  freight  by  perils  of  the 
seas  within  the  meaning  of  the  policy.^ 

The  following  losses  have  been  held  not  to  be 
included  in  the  term  dangers  or  perils  of  the  sea,  &c. : — 

Collision  arising  from  the  negligence  of  master 
and  crew.  2 

Fire  has  never  been  regarded  as  a  peril,  danger,  or 
accident  of  the  sea,  within  the  meaning  of  those 
terms  as  known  to  mercantile  usage  or  the  law.' 

Injury  by  rats  to  cargo,  although  every  possible 
precaution  is  taken  to  prevent  it.* 

Damage  by  cockroaches.^ 

A  loss  arising  from  rats  eating  holes  in  the  ship's 
bottom  is  not  within  the  perils  insured  against  by 
the  common  form  of  a  policy  of  insurance.^ 

Loss  caused  by  worms  which  have  destroyed  the 
ship's  bottom/ 

Loss  by  lightning,  though  an  act  of  God,  is  not  a 
peril  of  the  sea.  ® 

y  Jackson  v.  The  Union  Marine  Insurance  Co.,  44  L.  J.  C.  P.  27. 

>  Lloyd  V.  The  Gen.  Iron  Screw  Collier  Co.,  33  L.  J.  Ex.  269  ;  Grill 
V.  The  Gen.  Iron  Screw  Collier  Co.,  37  L.  J.  C.  P.  206. 

^  The  Hongkong  and  Shanghai  Banking  Coiporation  v.  T.  Baker, 
7  Bom.  H.  C.  Eep.  0.  c.  j.  203. 

*  Kay  ©.  Wheeler,  Law  R.  2  C.  P.  302  ;  Laveroni  t?.  Drmy,  22  L.  J. 
Ex.  2 ;  The  Carlotta,  3  Asp.  Mar.  Law  Ca.  N.  S.  466. 

*  The  Miletus,  cited  in  Parsons  on  Sh.,  vol.  1,  268  n. 

«  Hunter  r.  Potts,  4  Camp.  203.  ^  Rohl  c.  Parr,  1  Bsp.  446. 

»  The  Hongkong  &  Shanghai  Banking  Corp.  v,  T.  Baker,  7 
Bom.  H.  0.  Rep.  o.  c.  J.  204. 
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Loss  by  heat* 

If  a  ship  be  driven  by  stress  of  weather  on  an 
enemy's  coast  and  there  captured.^ 

Where  a  vessel,  about  to  sink  from  the  effects  of 
bad  weather,  puts  into  an  intermediate  port  and  the 
master  sells  the  ship  and  cargo  without  necessity.' 

If  a  ship,  hove  down  on  a  beach  within  the  tide- 
way for  repairs,  be  thereby  bilged  and  damaged.* 
ObUier-       The  owner  of  the  goods,  when  he  presents  them 

ation  of 

marks.  for  transportation,  should  always  have  them  properly 
marked,  and  if  the  carrier  makes  a  misdelivery  in 
consequence  of  their  being  incorrectly  marked,  the 
owner  must  bear  the  loss.  Goods  ought  to  be  plainly 
and  legibly  marked,  so  that  the  owner  or  consignee 
may  be  easily  known;  and  if,  in  consequence  of 
omitting  to  do  so,  without  any  fault  on  the  part  of  the 
carrier,  the  owner  sustains  a  loss  or  any  inconveni- 
ence, he  must  impute  this  to  his  own  fault.^ 

In  Krender  v.  Woolcott,*^  it  was  held,  that  if  a 
carrier  receives  goods  for  transportation,  and  gives  a 
bill  of  lading  for  them,  specifying  the  name  of  the 
consignee,  he  is  responsible  for  the  safe  delivery  of 
the  goods ;  and,  if  it  is  necessary,  he  is  bound  to  see 
that  the  goods  are  properly  marked. 

1  The  Freedom,  Law  R.  3  P.  C.  594. 

^  Green   v.  Elmslie,  Peake's  N.  P.  C.  212;  see   also  Hahn    r. 
Corbett,  2  Bing.  211. 
^  Cannan  o.  Meabnm,  1  Bixxg.  243. 
*  Thompson  v,  Whitmore,  3  Taunt.  227. 
B  Ang.  on  Car.,  s.  136>  and  note. 
«  1  Hilton,  223, 
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The  exception  ^*not  accountable  for  inaccuracies, 
obliteration,  or  absence  of  marks,  numbers,  address, 
or  description  of  goods  shipped,*'  will  protect  the  ship- 
owner  from  liability  for  the  misdelivery  of  the  cargo, 
if  he  can  show  that  the  absence  or  obliteration  of  the 
specified  marks  caused  the  landing  of  the  cargo  at  a 
port  other  than  the  port  of  destination  ;  but,  unless 
he  can  prove  this,  it  will  not  be  sufficient  for  him  to 
show  that  the  packages  or  cases  did  not  bear,  as 
alleged,  on  them  the  name  of  the  port  at  which  they  . 
were  to  be  delivered.^ 

Negligent  packing  upon  the  part  of  the  owners  of  i^suffi. 
the  goods,  of  which  the  carrier  cannot  be  aware,  or  packing, 

.  .  .  ...        wear  and 

could  not  obviate,  will  exonerate  him  from  his  liability  tear, 
for  losses  which  are  caused  by  suchnegligent  packing.^ 

But  this  rule  must  be  looked  at  strictly,  for  it  has 
been  decided,  that  in  an  action  against  a  carrier  for 
damage  to  goods,  it  is  enough  to  prove  the  condition 
and  value  of  the  goods  when  delivered  to  him,  and  when 
received  by  the  consignee;  and  if  the  goods  are  da- 
maged whilst  in  the  hands  of  the  carrier,the  consignee 
is  entitled  to  recover ;  and  it  has  been  also  held,  that 
the  fact  that  the  damage  was  partly  caused  by  the 
packing,  goes  only  to  the  amount  of  the  damage.' 

In  an  action  for  injury  to  casks  of  oil,  alleged' by 
the  defendants  to  have  arisen  from  defects  in  the 
casks,  it  was  left  to  the  jury  to  say  whether  the 

1  Madhub  Chunder  Dey  t?.  Law,  13  Ben.  L.  R.  394. 

'  Wharton  on  Neg.,  sec.  566. 

«  Higginbotham  t?.  The  Great  Northern  Ry.  Co.,  2  F.  &  F.  796. 
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injury  arose  from  such  defects,  and  whether,  even  if 
it  did,  the  carriers  knew  or  ought  to  have  known 
thereof,  and  had  acted  negligently  in  sending  them 
on  in  that  state  .^ 

It  is  possible  for  a  consignor  so  to  pack  his  wares 
that  there  shall  be  no  leakage  or  breakage ;  and  hence, 
perhaps,  comes  the  ordinary  proviso  in  bills  of  lading, 
that  for  leakage  and  breakage  the  carrier  shall  not  be 
responsible.  But  this  does  not  relieve  the  carrier 
from  due  diUgence  in  stowage,  which  he  owes  under 
all  circumstances,  no  matter  how  imperfectly  the 
thing  carried  may  be  packed.^ 

It  has  been  held,  that  cases  made  of  soft  wood  of 
an  average  thickness  of  f  of  an  inch  with  English 
hoop  iron  bands  f  of  an  inch  in  width,  and  No.  25 
B.  W.  gauge  at  both  ends  of  the  cases,  were  too 
weak  for  the  conveyance  of  steel  from  Europe  to 
China,  and  that  such  packing  being  insufficient,  tHe 
shipowners  were  not  liable  for  damage  resulting  from 
such  bad  packing.' 

In  the  case  of  the  Peninsular  and  Oriental  Steam 
Navigation  Company  v.  Manekji  Nusserwanji  Padsha,* 
it  appeared  that  the  appellants  were  carriers  be- 
tween Hongkong  and  Bombay,  and  by  a  condition 
annexed  to  their  bill  of  lading,  stipulated  that  they 
should  not  be  responsible  for  damage  to  goods,  arising 

^  Cox  V.  London  &  North  Western  Ry.  Co.,  3  F.  &  F.  77. 

*  Wharton  on  Neg.,  sec.  568. 

»  Mit.  Mar.  Reg.,  3rd  Oct.  1879. 

*  4  Bora.  H.  C.  Rep.,  0.  C.  J.  169. 
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• 

from  insuJBGiciency  of  package.     It  was  admitted 

that  the  goods   were  shipped  in  good   order  and 

condition,  but  had  been  transhipped  on  the  voyage  in 

accordance  with  the  liberty  given  to  the  defendants 

by  the  bill  of  lading.    It  appeared,  that  the  goods  on 

arrival  at  Bombay  were  in  such  a  state  that  a  wholesale 

merchant  would  be  justified  in  refiisiiig  to  receive 

them,  all  of  the  packages  being  more  or  less  broken. 

The  contents  also  were  in  some  instances  injured, 

and  in  others  had  partially,  but  not  extensively 

escaped,  and  lay  on  the  floor   of  the  warehouse 

belonging  to  the  Customs  Department,  in  which  these 

goods  were  stored  on  arrival  in  Bombay.     The  goods 

consisted  of  glass  bangles,  yellow  stone,  and  brass 

leaf.     The  boxes  of  bangles  contained  each  about 

three  thousand  glass  bangles  sewed  on  cards,  four 

pairs  of  bangles  on  each  card.     These  boxes  were 

composed  of  wood-work,  three-eighths  of  an  inch  in 

thickness.     They  were   about  two   feet  in  length, 

eighteen  inches  in  width,   and  eighteen  inches  to 

two  feet  in  depth,  and  weighed  about  170  lbs.  each, 

and  were  made  of  China  pine,  fastened  together  with 

wooden  pegs;   they  were  also  fastened  with  cross 

pieces  of  the. same  wood,  and  the  whole  was  covered 

with  China  matting  tied  round  with  pieces  of  split 

rattan.     Bach  box  of  yellow  stone  weighed  about 

130  lbs.,  the  yellow    stone   and   brass   leaf  being 

in  boxes  about  fifteen   inches  long,   eight   to   ten 

inches  in  width,  and  of  like  depth,  the  wood-work 

being  half   an   inch    thick.    They  were  wrapped 
33 
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in  matting  in  the  same  manner  as  the  boxes  of 
bangles.  The  packages  of  the  three  kinds  of  goods 
mentioned  were  preyed  to  be  such  as  are  in  ordinary 
use  for  conyeying  such  goods  respeotiyely  from 
China  to  Bombay--Hn  fact,  the  only  specie^  of 
packages  in  which  the  trade  is  carried  oh.  In 
an  action  brought  to  recoyer  damages  in  respect 
of  SQch  injury,  it  was  held,  that  eyidence  of 
mercantile  usi^  or  of  custom  would  be  admissible 
to  show  that  the  words  ^*  insufficiency  of  package '' 
should  not  be  taken  in  their  ordinary  sense,  but  as 
meaning  insufficient  according  to  a  special  custom 
of  the  China  trade.  Held  also^  that  eyidende  of 
these  packages  being  ordinary  China  packages, 
haying  been  always  carried  by  the  defendants 
without  objection,  was  not  sufficient,  in  the  absence 
of  proof  of  negligence,  to  fix  the  defendants  with 
Uability  for  damage  done  to  them,  there  being  no 
proof  that  it  had  been  the  practice,  either  of  the 
defendants^  or  any  other  shipowners  protected  by  a 
similar  clanse  in  their  bill  of  lading,  to  make  compensa- 
tion for  injury  to  goods  contained  in  such  packages* 
In  English  v.  Ocean  Steam  Nayigation  Company^i 
the  bill  of  ladiug  contained  the  clause  '^  weighty 
ebntehts,  and  yalue  unknown.'*  Goods  in  cases 
were,  on  deltyery,  found  to  be  injured.  Held,  that 
the  presumption  was  that  they  were  properly  packed 
in  a  fit  state  for  transportation,  unless  there  was 
something  in  their  appearance  or  condition  to  afford 

>  2  Blfttdif.  €•  0.  425;  Piumons  on  Sh.,  toI.  1»  p.  199. 
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ground  for  a  contrary  inference,  or  unless  some 
evidence  to  that  effect  was  given. 

The  exception  '^  Fines  and  expenses  and  losses  by 
detention  of  ship  or  cargo  caused  by  incorrect  marking 
or  by  incomplete  or  incorrect  description  of  contents, 
or  weight,  or  of  any  other  particulars  required  by  the 
authorities  at  the  port  of  discharge,  upon  either  the 
packages  or  bills  of  lading,  shall  be  borne  by  the 
owners  of  the  goods,"  does  not  appear  as  yet  to  have 
been  judicially  considered,  neither  has  its  practical 
bearing  been  fully  settled. .  The  English  Customs 
Act  39  and  40  Vict.,  c.  36,  by  sec.  66,  directs  that  if 
any  goods  are  found  concealed  in  any  way,  or  packed 
in  any  package  or  parcel,  to  deceive  the  officers  of 
customs,  such  package  or  parcel,  and  all  the  contents 
thereof,  shall  be  forfeited;  and  by   sec.   67,    "If 
any  person  imports  or  causes  to  be  imported  goods 
of   one    denomination    concealed  in    packages    of 
goods  of  any  other  denomination,  or  any  package 
containing  goods  not  corresponding  with  the  entry 
thereof,  or  shall  directly  or  indirectly,   import   or 
cause  to  be  imported,  or  entered,  any  package  of  goods 
as  of  one  denomination,  which  shall  afterwards  be 
discovered,  either  before  or  after  delivery  thereof,  to 
contain  other  goods  or  goods  subject  to  a  higher  rate 
or  other  amount  of  duty  than  those  of  the  denomina- 
tion by  which  such  package  or  the  goods  in  such  pack- 
age were  entered,  such  package,  and  the  goods  therein 
shall  be  forfeited,"  and  the  person  subject  to  fine. 
The  Indian  Sea  Customs  Act  VIII.  of  1878  contains 
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similar  provisionsi  and  enacts  that  if  it  appears  that 
when  any  goods  are  entered  at  or  brought  to  be  passed 
through  a  custom-house,  that  they  differ  widely  from 
the  description  given,  or  the  contents  thereof  have 
been   wrongfully  described    in    the  bill    of  entry, 
or  application    for    passing  them   as    i'egards    the 
denomination,  character,  or  condition  according  to 
which  such  goods  are  chargeable  with  duty,  or  that 
the  contents  of  such  packages  have  been  misstated 
in  regard  to  sort,  quality,  quantity,  or  value,  or  that 
the  goods  have  been  so  packed  as  to  deceive  the 
sCuthorities,  and  such  circumstances  are  not  accounted 
for  to  the  satisfaction  of  the  Customs  Collector,  such 
goods  and  package^  will  be  subject  to   confiscation 
and  the  parties  liable  to  fine. 
«« BuTBting      Grain  is  shipped  from  the  Pacific  ports  in  sacks.  As 
a  rule,  the  material  of  which  such  sacks  are  made  is  of 
poor  quality,  and  liable  to  burst  from  the  swelling  of 
the  grain,  or  from  superabundant  pressure.     In  cases 
where  there   happen  to  be  several  consignees,   the 
grain  gets  mixed,  and  then  the  shipowner  is  called 
upon  to  pay  compensation.     lu  consequence  of  the 
known  tendency  of  the  sacks  to  break  open,  it  is 
usual  to  sign  bills  of  lading  with  a  condition  that  the 
shipowner  will  not  be  accountable   "  for  breakage 
of  seals,    torn  wrappers,   bursting   of   bags,'*    but 
notwithstanding  this  stipulation,claims  are  frequently 
made  by  merchants  for  depreciation  arising  from  the 
mixing  of  the  shipments,  or  for  the  damage  by  water 
to  the  grain  when  in  bulk  or  loose.     Another  not 
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uncommon  cause  of  dispute  between  consignees  and 
shipowners  springs  from  the  cutting  open  of  the 
sacks  to  stiffen  the  cargo  or  trim  the  hold.  It  is 
asserted  by  ship-masters  that  an  entire  cargo  of 
grain  stowed  in  sacks  is  as  likely  to  make  a  ship 
unsea worthy  as, a  load  in  bulk ;  cutting  the  sacks  is, 
therefore,  frequently  resorted  to,  and  this  is  often  done 
with  the  conssnt  of  the  shipper.  In  a  judgment 
delivered  by  Mr.  Sergeant  Wheeler  in  the  Liverpool 
County  Court,  in  June  1867,  in  the  case  of  Smyth  v. 
Dixon,  in  which  it  was  stated  that  before  the  vessel 
sailed  it  was  necessary,  in  order  to  trim  her,  that  some 
portion  of  the  sacks  should  be  skipped,  and  this  was 
done,  it  was  said,  to  596  sacks  out  of  5,320,  with  the 
consent  of  the  shippers,  it  was  held,  that  all  the  grain 
taken  on  board  at  Valparaiso  had  been  delivered,  and 
that  though  the  bulk  had  been  interfered  with  by  the 
skipping  of  a  number  of  the  sacks,  that  interference 
took  place  with  the  consent  of  the  merchant,  though 
the  bill  of  lading  was  silent  on  the  subject. 

On  the  west  coast  of  South  America,  however, 
vessels  loading  grain  cargoes  take  about  one-third  to 
one-half  of  the  cargo  in  bulk,  and  remainder  in  bags ; 
when  the  sacks  are  cut  and  the  grain  emptied  into 
the  hold,  it  is  impossible  to  keep  distii\ct  lots  from 
mixing  unless  there  are  separate  bins,  or  divisions ; 
hence  claims  for  compensation  are  not  only  made, 
but  established,  where  there  has  been  no  agreement 
to  allow  the  right  of  changing  from  bags  to  bulk.  ^ 

»  Mit.  Mar.  N.,  vol.  3, 109. 
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In  the  case  of  the  '*  Arctic/'  Woodward  v. 
Zeriga,  the  bill  of  lading  holder  received  the 
specified  quantity  of  wheat,  but  during  the  voyage 
many  of  the  bags  burst,  and  after  the  arrival  of  the 
vessel  and  the  delivery  of  the  full  sacks,  the  hold  was 
swept  and  each  consignee  received  his  share.  The 
Court  held  that  the  merchant  was  entitled  to  recover ; 
for  the  usual  clause  of  not  being  accountable  for  leakage 
and  breakage,  in  the  margin  of  the  bill  of  lading,  did 
not  apply,  as  the  loose  grain  delivered  was  not 
shown  to  be  the  plaintiff's,  and,  in  point  of  fact,  was 
necessarily,  and  to  a  great  extent,  composed  of  other 
and  different  grain,  and  was  not  a  compliance  with 
the  terms  of  the  bill  of  lading.  Besin  and  other 
impurities  had  been  swept  up  with  the  grain.  If, 
therefore,  a  master  receives  grain  of  one  description, 
on  completing  the  voyage,  it  is  a  breach  of  the 
contract  to  deliver  another,  and  perhaps  less  cleanly, 
description. 

In  the  case  of  Messrs.  Jump  and  Sons  v.  the 
owners  of  the  Norwegian  barque  **  Ground-loven,'** 
that  vessel  took  on  board  19,738  sacks  of  grain 
at  Portland,  in  Oregon,  and  on  discharge  2,862 
bags  were  empty.  The  grain,  it  was  alleged, 
became  deteriorated  by  mixing.  The  case  was  fully 
argued  on  both  sides ,-  the  merchants  contended  that 
the  sacks  had  been  purposely  cut,  as  proved  by  their 
having  been  emptied,  folded  up,  and  placed  in  heaps. 

^  Heard  in  the  Hull  Ad.  Court,  and  reported  in  the  Shipping 
Gazette  of  Slat  Oct.  1874. 
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On  the  pftrt  of  the  shipowners  it  was  aveltedj  that  the 
ship  had  encountered  three  terrific  gales  and  had 
been  thrown  on  her  beam  ends»  which  caused  th6 
cargo  to  shift  and  the  bags  to  burst ;  a  marine  surveyor 
deposed  that  it  was  necessary  to  bleed  sacks  in 
grain  cargoes,  so  as  to  stiffen  the  ship,  and  thdt 
he  had  never  knoWn  a  vessel  arrive  from  California 
without  loose  cargo.  ThiEflre  was  no  proof  that 
permission  had  been  given  to  cut  the^  sacks,  find  as 
it  was  sworn  that  the  bags  bad  bisen  bled,  the 
Oourt^  with  the  advice  of  the  nautical  tasessors, 
gave  a  verdict  against  the  owners  of  the  "  Ground- 
loven." 

The  17  and  18  Vict.,  c^.  104,  6.  508,  provides  that  Gold,  sa- 
no  ownei^  of  any  sea-going  ship,  or  share  therein,  uoxC  ^. 
shall  be  liable  to  make  good  any  loss  or  damage 
that  may  happen  without  his  actual  fault  or  privity, 
of  or  to  any  gold,  silver,  diailnonds,  watches,  jewels, 
or  precious  stones,  taken  in  of  put  on  board  any 
such  ship,  by  reason  of  any  robbery,  embezzlement, 
making  away  with,  or  secreting  thereof,  unless  the 
owner  or  shipper  thereof  has,  at  the  time  of  shipping 
the  same,  inserted  in  his  bills  of  ladings  or  otherwise 
declared  in  writing  to  the  master  or  owner  of  sueh 
ship,  the  true  nature  and  value  theiteof. 

It  has  been  doubted  whether  this  Act  of  Parliament 
applies  to  shipments  made  in  foreign  ports,  and  it 
would  seem,  at  all  events,  only  to  sipply  to  oases  in 
which  a  shipment  is  made  in  a  foreign  port  to 
England.    Where  a  shipment  is  made  in  a  foreign 
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port,  it  is  suflBcient  to  describe  the  value  of  the  goods 
in  the  current  coin  of  the  place  where  the  shipment 
is  made,  without  showing  their  value  in  English 
money. 

Therefore,  where  a  shipment  of  specie  was  made 
from  Valparaiso  to  England,  and  the  bill  of  lading 
described  the  property  as  1,338  hard  dollars,  which 
were  coins  current  at  Valparaiso  at  that  time,  this 
was  held  to  be  a  sufficient  description,  i  But  a 
description  of  a  box  as  ^^  one  box  containing  about  248 
ounces  of  gold  dust,"  is  not  a  declaration  of  the  true 
nature  and  value  to  satisfy  the  statute  •« 

The  516th  section  excludes  the  master  from  the 
protection  afforded  by  the  Act,  although  he  may  also 
be  owner  or  part  owner  of  the  ship,  so  that  the  master 
will  remain  liable  as  at  common  law,  unless  the  bill  of 
lading  protect  him  against  a  loss  by  robbers. 

We  find  that  most  bills  of  lading  contain  stipula- 
tions against  loss  of  gold,  silver,  bullion,  and  similar 
articles  of  value,  unless  the  nature  of  the  same  is 
declared  «k  the  time  of  shipment ;  the  usual  clausebeing 
as  follows:  **  not  accountable  for  gold,  silver,  bullion, 
specie,  jewellery,  precious  stones  or  precious  metals, 
or  beyond  the  amount  of  £100  for  any  one  package, 
unless  the  bills  of  lading  are  signed  for  such  goods  and 
the  value  declared  therein.'*  The  shipowner  can  only 
demand  that  the  shipper  should  make  a  declaration 
of  what  he  hon&  fide  believes  to  be  the  value  of  the 

1  Gibbs  t>.  Potter,  11  L.  J.  Ex.  376. 

*  Williams  v.  The  AfHean  Steam-ship  Co.,  26  L.  J.  Ex.  69. 
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articles  forwarded,  and  the  omission  to  enumerate 
all  the  articles  contained  in  a  box,  does  not  necessarily 
vitiate  the  declaration. 

Thus,  where  A.  was  the  consignee  and  holder  of  a 
bill  of  lading  signed  by  B.  at  Bombay,  as  Master  of 
the  steam  vessel  *'  John  Bright,"  for  the  safe  carriage 
and  delivery  of  a  box  addressed  to  -4.,  which,  in  fact, 
contained  diamonds  of  the  value  of  Rs.  11,670,  3 
rubies,  and  3  emeralds,  in  all  of  the  value  of  Rs.15,940. 
One  of  the  conditions  in  the  bill  of  lading  was  as 
follows :  "  a  written  declaration  of  the  contents  and 
value  of  the  goods  is  required  by  the  owner,  and  must 
be  delivered  by  the  shipper  to  the  owner's  agent  with 
the  bills  of  lading.  A  wrong  description  of  contents 
or  false  declaration  of  value  shall  release  the 
owner  from  all  responsibility  in  case  of  loss,  &c., 
and  the  goods  shall  be  charged  double  freight  on 
the  real  value,  which  freight  shall  be  paid  previous  to 
delivery."  The  declaration  in  this  case  was  con- 
tained in  the  following  letter  from  the  shipper  to 
the  agent  of  the  shipowner : — **  Be  good  enough  to 
give  me  an  order  for  a  small  box  containing  diamonds 
to  the  value  of  about  Rs.  14,000,  to  be  shipped  on 
board  the  steamer  f  John  Bright'  for  Calcutta." 
The  box  was  lost  by  the  negligence  of  B.  or  his 
servants.  In  a  suit  by  A.  to  recover  the  value  of 
the  goods,  viz.,  Rs.  14,000,  it  was  held,  that  all  the 
shipowiier  was  entitled  to  was,  that  the  shipper 
should   make   a  declaration    of  what   hona  fide  he 

believed  to  be  the  value,  and  that  the  declaration 
34 
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as  to  the  contents  was  not  vitiated  by  the  omission 
to  enumerate  all  the  different  species  of  articles 
contained  in  the  box.  That  upon  the  evidence  the 
declaration  as  to  the  value  and  nature  of  the 
contents  was  honA,  fids;  therefore,  A.  was  entitled 
to  recover  the  value  of  the  diamonds  lost.^ 

The  transportation  of  passengers  or  of  mer- 
.  chandise,  or  of  both,  does  not  necessarily  imply  that 
the  owners  hold  themselves  out  as  common  carriers 
of  money  or  bank  bills.  The  nature  and  the  extent 
of  the  employment  or  business  which  is  authorized 
by  the  owners  on  their  own  account  and  at  their 
own  risk,  and  which  either  expressly  or  impliedly 
they  hold  themselves  out  as  undertaking,  furnishes  the 
true  limits  of  their  rights,  obligation,  duties,  and 
liabilities. 

If  a  steam-boat  company  is  incorporated  by  charter 
which  authorizes  the  company  to  carry  goods,  wares, 
and  merchandise,  the  company  will  not  be  liable  for 
the  loss  of  bank  bills  which  the  Master  undertakes  to 
carry,  the  carriage  of  the  same  being  no  part  of  their 
ordinary  business  under  the  charter.^ 

In  cases  where  specie  or  other  goods  are  under- 
taken to  be  delivered  at  a  certain  place  other  than 
the  steamer's  ultimate  port  of  discharge,  or  at  some 
place  to  which  the  vessel  cannot  proceed,  and  the  same 
are  to  be  forwarded  on  to  their  place  of  destination  by 
the  shipowners  from  the  port  at  which  the  vessel 

1  Dhunjeebhoy  Byramji  Metha  v.  J.  Betham,  2  Ind.  Jar.  If.  S.  305. 
*  Ang.  on  Car.,  ss.  101,  102,  and  103. 
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fitoJ^Si  at  their  own  expense,  it  is  usual  for  the  Bhi|>-» 
owners  to  stipulate  that  they  act  only  as  forwarding 
agents  from  that  port,  and  that  the  specie  or  goods 
will  be  forwarded  by  rail,  or  otherwise,  to  its 
place  of  destination  at  the  merchant's  risk;  the 
shipowner's  liability  ceasing  as  soon  as  the  specie 
or  goods  are  free  from  the  vessel's  tackles. 

Where  railway  companies  hold  themselves  out  as 
carriers,  and  receive  goods  to  be  carried  to  places 
beyond  the  limits  of  their  own  line,  and  even  beyond 
the  realm,  they  are  responsible  for  a  loss  of  or 
injury  to  the  goods,  although  the  same  may  not  have 
happened  on  their  own  line  of  railway.  * 

Where,  however,  on  the  delivery  of  goods  by  the 
plaintiff  at  Bristol  to  the  defendants,  he  received 
from  them  a  note  stating  that  the  goods  were  to  be 
conveyed  by  the  Company  as  below,  and  on  the 
conditions  stated  on  the  other  side  :  and  below  was  a 
statement  that  Bristol  was  the  station  from  which, 
and  Paddington  the  station  to  which,  the  goods  ' 
were  to  be  carried,  and  that  the  plaintiff's  address 
was  at  Brompton.  One  of  the  conditions  at  the 
back  of  the  receipt  stated  that  goods  addressed 
to  consignees  resident  beyond  the  immediate 
vicinity  of  the  corflpany's  goods  station  would 
be  forwarded  by  public  carrier,  or  otherwise^ 
as  opportunity  might  offer;  but  that  the  delivery 

1  Scothorn  v.  The  South  Staffordshire  By.  Co.,  7  Rail  A  Can.  Ca; 
810;Wilbyt?.  The  West  Cornwall  Ry.  Co.,  27  L.  J.  Ex.  181 ;  The 
Bristol  &  Exeter  Ry.  Co.  v.  Collins,  29  L.  J.  Ex.  41 ;  Cfoaoh  r.  The 
L.  &  N.  W.  Ry.  Co.,  7  Rail.  &  Can.  Ca.  717. 
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of  goods  by  the  company  would  be  considered  as 
complete,  and  the  responsibility  of  the  company 
cease,  when  such  carrier  received  the  goods,  and 
that  the  company  would  not  be  responsible  for 
loss  or  damage  to  goods  beyond  the  limits  of  their 
railway.  The  plaintiffs  goods  were  safely  conveyed 
to  the  Paddington  Station,  and  there,  given  to  a 
person  specially  appointed  by  the  Company  for  the 
collection  and  delivery  of  goods,  and  through  his 
negligence  were  damaged  before  their  delivery  at 
Brompton ;  the  defendant's  charge  included  the 
carriage  from  Paddington  to  Brompton.  It  was  held, 
that  the  contract  of  the  defendants  was  to  carry 
from  Bristol  to  Paddington  only,  and  that  they  were 
not  liable  for  the  subsequent  damage. i 

It  is  no  excuse  for  an  omission  to  deliver  money 
delivered  to  a  common  carrier,  to  be  by  him 
deUvered  to  a  bank,  that  he  went  to  the  bank  and 
found  it  shut. 

Thus,  in  an  action  of  assumpsit  against  the  defend- 
ant as  a  common  carrier,  for  a  breach  of  his  under- 
taking, in  that  capacity,  to  convey  a  package  of  money 
belonging  to  the  plaintiff  in  Connecticut  to  Pough- 
keepsie,  in  the  State  of  New  York,  and  there  deliver 
it  to  a  bank  in  that  village ;  and  it  appeared,  that  when 
the  defendant  arrived  at  Poughkeepsie,  the  bank  was 
shut;  that  he  went  twice  to  the  house  of  the  cashier, 
and  not  finding  him  at  home,  brought  back  the  money, 

1  Fowles  V.  The  G.  W.  Ry.  Co.,  22  L.  J.  Ex.   76  ;  s.  c. ;  7  Rail  & 
Cftn.  Ca.  421, 
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and  offered  it  to  the  plaintiff,  who  declined  to  accept 
it,  and  that  the  defendant  then  refused  to  be  further 
responsible  for  any  loss  or  accident.  Ifc  was  held, 
that  in  the  absence  of  any  special  contract  (none  was 
proved  in  the  case),  these  facts  did  not  constitute  a 
legal  excuse  to  the  defendant  for  the  non -performance 
of  his  undertaking.  That  the  bank  was  shut  when 
the  carrier  went  there  could  amount  to  nothing, 
unless  it  further  appeared  that  he  went  there  at  a 
proper  time  during  the  ordinary  business  hours,  and 
even  then  the  court  could  not  say,  as  a  matter  of  law, 
that  this  would  be  a  legal  excuse.  That  there  may 
be  circumstances  which  would  excuse  a  carrier  from 
the  delivery  of  a  package  of  money  to  a  bank  to  which 
he  has  undertaken  to  convey  and  deliver  it,  is  doubt- 
less true ;  it  would  depend  upon  the  degree  of  diligence 
which  the  carrier  used  to  let  the  officers  of  the  bank 
know  that  he  had  a  package  to  deliver  there.  The 
proper  time  for  a  carrier  of  specie  to  deliver  it  to  a 
bank  to  which  it  is  consigned,  is  not  limited  to  banking 
hours,  unless  such  is  the  special  contract  or  the 
implied  usage  of  the  place ;  and  an  offer  to  deliver  it 
at  any  time  during  the  usual  hours  of  business, 
reasonable  regard  being  had  to  its  safety,  and  the 
convenience  of  the  consignee,  is  as  good  as  one  made 
in  banking  hours/ 

If  it  is  proved  that  goods  are  tendered  by  the  carrier 
to  the  consignee  late  in  the  day,  after  the  termination 
of  the  hours  of  business,  and  when  the   consignee 

^  Ang,  on  Car.;  sec.  286. 
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hM  tiismissed  his  hands,  and  is  thus  incap&bl^  of 
receiving  and  putting  away  the  goods,  the  tender  of 
delivery  is  then  unreasonable  as  to  time,  and  the 
consignee  is  guilty  of  no  fault  or  laches  in  declining 
to  receive  them.  Therefore,  the  duty  of  a  carrier, 
under  such  circumstances,  is  to  keep  the  goods  still 
in  custody,  and  he  continues  to  hold  them  under  all 
his  responsibilities  as  carrier.^ 

In  Marshall  v.  American  Exp.  Co.,"  a  carrier  deliv- 
ered a  package  of  money  to  the  teller  at  a  bank,  at 
half-past  five  in  the  afternoon.  He  refused  to  receive 
it,  on  the  ground  that  the  cashier  had  gone  home, 
and  the  vault  was  locked  up.  The  carrier  put  it  in  his 
own  safe,  and  during  the  night  the  money  was  stolen. 
Banking  hours  closed  at  4  p.m.  Held,  that  the  carrier 
was  not  liable.  It  appeared  in  evidence  that  the 
bank  had  been  accustomed  to  receive  money  from  the 
carrier  after  banking  hours. 

In  Eagle  v.  White,  in  Pennsylvania^ ^  the  defendants, 
who  were  common  carriers  on  a  railroad  from  Phila- 
delphia to  Columbia,  undertook  to  carry  certain  boxes 
of  goods  belonging  to  the  plaintiff,  from  Philadelphia 
to  Columbia.  The  cars  arrived  at  the  latter  place 
about  sundown  on  a  Saturday  evening,  and  by  direc- 
tion of  the  plaintiff  were  placed  on  a  sideling,  that  is,  a 
sidetrack.  The  plaintiff  declined  receiving  the  goods 
that  evening,  on  the  ground  that  it  was  too  late ; 

*  Ang.  on  Car.,  sec.  287. 

«  7  Wis.  1. 

»  6  Whart.   506. 
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whereupon  the  agent  of  the  defendants  left  the  eai*§ 
on  the  sideling,  taking  with  him  the  keys  of  the 
padlocks  with  which  the  cars  were  fastened,  and 
promised  to  return  on  Monday  morning.  The  cars 
remained  in  this  situation  until  Monday  morning, 
when  they  were  opened  by  the  plaintiff  by  means  of 
a  key  which  fitted  the  lock,  and  on  examination  it  was 
discovered  that  one  of  the  boxes  had  been  opened, 
and  the  contents  carried  away.  It  was  held,  that  the 
defendants  were  liable  to  the  plaintiff  for  the  value  of 
the  goods  lost.  Rogers,  J.,  who  gave  the  decision  of  . 
the  court,  was  of  opinion  that  if  the  tender  was 
wanting  in  any  one  of  the  essential  requisites  of  a 
proper  time,  a  proper  manner,  and  a  proper  place,  the 
responsibility  as  carrier  still  continues.  Although 
his  strict  accountability  of  carrier  may  cease,  said 
the  learned  Judge,  he  becomes  liable,  and  as  such 
must  take  ordinary  care  of  the  goods.  * 

It  is  usual  for  shipowners,  whose  vessels  are  in  the  Loss  of,  or 
habit  of  carrying  live  cattle,  to  insert  in  the  bill  of  ISroesor' 
lading  a  clause  to  the  following  effect :  cattle,  &o. 

*' The  owners  of  the  vessel  will \'not  be  liable  for 
the  loss  of,  or  injury  done  to,  any  horses,  cattle,  or 
other  animals  except  as  to  £50  for  horses,  £15 
per  head  of  veal  cattle,  and  £2  per  head  as  to  sheep, 
pigs,  and  dogs.  The  owners  will  not  be  liable  for 
any  loss  arising  from  suffocation  or  other  causes 
occurring  to  horses,  dogs,  cattle,  or  other  animals,  or 
from  kicking,  plunging,  or  viciousness  of  the  same 

^  Ang.  on  Car.,  sec.  288. 
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in  transit,  nor  for  any  damage  arising  from  shipping 
or  landing,  or  while  in  the  possession  of  the  ownefrs 
or  their  agents  before  or  after  the  voyage,  from 
whatever  caiise  they  may  remain  in  such  possession." 

Notwithstanding  this  exception  in  the  bill  of  lading, 
the  shipper  will  be  entitled  to  recover  for  any  loss 
or  damage  to  his  cattle,  if  it  is  proved  that  such  loss 
or  injury  is  the  resuit  of  negligence  on  the  part  of  the 
carrier.  Thus,  where  several  cattle  were  suffocated 
and  killed  from  the  vessel  overturning,  it  having 
been  sent  to  sea  without  proper  ballast,  the  ship- 
owner was  held  responsible  for  the  loss,  which  was 
occasioned  by  his  negligence.* 

Where  a  dog  had  been  delivered  to  a  carrier 
and  the  animal  escaped  by  means  of  slipping  from 
the  noose  about  his  neck,  the  carrier  was  held  liable, 
because  he  had  the  means  of  seeing  that  the  animal 
was  insufficiently  secured ;  and  Lord  Bllenborough 
said,  that  the  delivery  of  the  dog  was  not  like 
the  case  of  goods  imperfectly  packed,  since  there  the 
defect  is  not  visible,  but  the  defendant  had  the 
means  of  seeing  that  the  dog  was  insufficiently 
secured,  and  he  was  bound  to  lock  up  the  animal,  or 
take  other  proper  means  to  secure  it.^ 

If  a  horse  escapes  from  the  fasteniugs  on  board  of 
a  steamboat  and  is  lost  in  the  river,  the  owners  of  the 
boat  are  responsible ;  for  the  horse  must  have  been 

^  Lenw  V.  Dudgeon,  cited  in  Czech  r.  The  Gen.  S.  N.  Co.,  Law  R. 
3  C.  P.  17  n. 

•  Stuart  V.  Crawley,  2  Stark-  323. 
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negligently  fastened,  or  the  loss  would  not  have 
occurred;  zxA'prima  facie  ^  this  negligence  is  attribut- 
able to  the  owners  of  the  boat  or  their  servants.^ 
So,  where  an  animal  is  sent  over  a  railroad,  the 
company  are  liable  for  any  injury  it  may  sustain,  either 
by  the  improper  construction  of  the  carriage,  or  the 
want  of  reasonable  equipments,  or  the  improper 
position  of  the  carriage  in  the  train. ^  The  rule  with 
regard  to  proper  equipments  to  insure  the  safety  of 
an  animal,  holds  also  as  to  ferry  boats. ^ 

If  the  animal  is  injured  or  destroyed  by  the  peculiar 
risks  to  which  it  is  exposed,  the  carrier  is  clearly 
excusable.  Thus,  if  horses  or  other  animals  are  . 
transported  by  water,  and  in  consequence  of  a  storm 
they  break  down  the  partitions  between  them,  and 
by  kicking  each  other  some  of  them  are  killed,  the 
carrier  will  be  excused,  and  it  will  be  deemed  a  loss 
by  perils  of  the  sea.^  And  in  case  of  an  animal  sent 
by  railway,  it  has  been  ruled  that  the  company  are 
not  liable  for  an  accident  arising  from  the  animal's 
own  viciousness  or  want  of  temper.^ 

In  Clarke  i;.  Rochester  Railway,^  it  was  held,  that 
a  carrier  of  animals  is  responsible  for  any  injury 
which    can  be  prevented  by   foresight  and   care, 

^  Porterfield  v.  Humphreys,  8  Humph.  4»97.  ^ 
^  Aug.  on  Car,,  sec.  214. 
3  Ibid. 

*  Gabay  ».  Lloyd,  3  B.  <&  C.  793 ;  Lawrence  v.  Aberdein,  5  B.  A; 
Aid.  107. 
^  Ang.  on  Car.,  sec.  214  a. 

^  4 Kern.  570.  .       ..   ^ 
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.  altbough  arising  from  the  conduct  of  the  animals, 
but  that  he  is  not  an  insurer  against  injuries  arising 
from  the  nature  and  propensities  of  the  animals,  and 
which  diligent  care  cannot  prevent.  The  carrier  is 
not  liable  for  loss  or  injury  to  cattle,  arising  from  the 
negligence  of  the  owner,  in  not  being  at  the  place 
of  their  destination  to  receive  the  same  on  arrival. 
Thus,  where  a  horse  was  sent  by  railway  directed 
to  the  owner  at  Eton,  the  sender  signed  a  document 
in  the  following  terms: — "Mr.  Wise  paid  for  one 
horse  128.  6i.,  Newbury  to  Windsor.  Notice. — ^The 
directors  will  not  be  answerable  for  damage  to  any 
horse  conveyed  by  this  railway,"  The  horse  arrived 
in  safety  at  Windsor  station,  but  the  owner  not 
appearing  to  claim  it,  it  was  forgotten  and  left  tied 
up  in  a  horse-box  in  an  exposed  situation  for 
tweniy-four  hours,  and  was  injured  by  such  neglect. 
As  the  condition  was  reasonable,  the  company  was 
held  not  responsible  for  the  injury  done ;  it  being 
stated  by  the  Court,  that  it  was  the  duty  of  the 
sender  to  have  sent  an  intimation  that  the  horse  was 
coming,  in  order  that  some  person  should  meet 
it  at  the  end  of  its  journey,  and  that  though  the 
company  was  to  a  certain  extent  blameable,  they 
were  freed  under  the  contract.^ 

Where  a  plaintiff  sent  three  horses,  including  a 
mare,  to  the  defendant's  wharf  at  Wapping,  for  trans- 
port  by  one  of  the  defendant  company's  steam-ships 
to  Aberdeen.    The  horses  were  not  carried  under 

*  Wise  V.  The  Gt.  W.  B.  Co.,  26  L.  J.  Ex.  258. 
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any  special  oonditioDS»  but  were  sliipped  on  board 
without  any  bill  of  laduig.  The  vessel  encountered 
some  rough  weather  during  the  voyage,  and  partly 
owing  to  such  rough  weather,  and  partly  to  the  mare 
being  thereby  frightened,  and  consequently  strug- 
gling, she  received  injuries  which  caused  her  death. 
It  was  held  by  the  Court  of  appeal,  reversing  the 
decision  of  the  Court  of  Common  Pleas  Division, 
which  had  been  given  in  favour  of  the  plaintiff, 
that  a  common  carrier  has  done  all  that  is  reason- 
ably to  be  required  of  him,  if  he  has  used  all  the 
means  to  which  prudent  and  experienced  carriers 
ordinarily  have  recourse,  to  insure  the  safety  of 
goods  entrusted  to  them  under  similar  circum- 
stances. And  that  there  was  no  foundation  for  the 
doctrine  which  had  been  laid  down  in  the  judgment 
of  the  Court  below,  that  all  owners  of  ships  carrying 
goods  for  hire,  whether  they  be  common  carriers  or 
not,  are  subject  to  the  same  liability  as  that  which 
attaches  to  the  common  carrier,  ^ 

By  the  Merchant  Shipping  Amendment  Act,  1862,  "Cargo 
(25  and  26  Vict.,  c.  63,    s.    67,)  a  shipowner  is  landed 

and  TvarO" 

empowered  to  land  goods  imported  in  his  ship  from  housed,  if 
foreign  parts,  subject  to  the  condition  that  *' if  before  delivery  of 
the  goods  are  landed  the  owner  thereof  has  made  ^asonabie 
entry  for  the  landing  and  warehousing  thereof  at  any  aiSval!"^^ 
particular  wharf  other  than  that  at  which  the  ship  is 
discharging,  and  has  offered  and  been  ready  to  take 
delivery  thereof,  and  the  shipowner   has  failed  to 

"■  Nugent  V.  Smith,  45  L.  J.  Q.  B.  697. 
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make  such  delivery,  and  has  also  failed  at  the  time  of 
such  oflTer  to  give  the  ownei:  of  the  goods  correct 
information  of  the  time  at  which  such  goods  can  be 
delivered,  then  the  shipowner  shall,  before  landing 
or  unshipping  such  goods  under  the  power  hereby 
given  to  him,  give  to  the  owner  of  the  goods  twenty- 
four  hours*  notice. in  writing  of  his  readiness  to 
deliver  the  goods ;  and  shall,  if  he  lands  or  unships 
the  same  without  such  notice,  do  so  at  his  own  risk 
and  expense."  Under  this  section  the  owner  of  the 
goods,  when  he  makes  an  offer  to  take  delivery  of 
them,  must  be  in  a  condition  to  receive  the  same  if 
the  offer  be  then  accepted,  in  order  to  entitle  him  to 
the  benefit  of  such  condition ;  and  that  when  such 
offer  is  made,  the  shipowner,  if  he  then  fails  not 
only  to  make  delivery  of  the  goods,  but  also  to  give 
such  owner  of  the  goods  information  of  the  time  at 
which  they  can  be  delivered,  is  bound  to  give  the 
twenty-four  hours'  notice  above  specified,  before  he 
lands  the  goods,  although  he  was  never  asked  to  give 
such  information,^ 

The  word  "  fails''  in  section  67  need  not  imply  a 
wilful  default  in  the  cargo  owner,  and  the  shipowner 
may  land  goods  and  warehouse  them  whenever  the 
delivery  to  the  owner  within  the  proper  time  has  been 
prevented  by  force  of  circumstances,  whether  the 
latter  is  to  blame  or  not,« 

Where  sixty- five  pipes  of  lemon  juice  were  shipped 

1  Beresford  w.  Montgomerie  &  another,  34  L.  J.  C.  P.  41. 
a  Wilhelm  Miedbrodt  v,  James  Fitzsimon,  44  L.  J.  Adm.  25. 
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on  board  the  defendant's  ship  to  be  carried  to 
London,  under  two  bills  of  lading,  drawn  to  order,  and 
containing  the  following  clause, "  Simultaneously  witji 
the  ship  being  ready  to  unload  the  abovementioned 
goods,  or  any  part  thereof,  the  consignee  of  the  said 
goods  is  hereby  bound  to  be  ready  to  receive  the 
aame  from  the  ship's  side ;  and  in  default  thereof,  the 
master  or  agent  of  the  ship  is  hereby  authorized  to 
enter  the  said  goods  at  the  Custom-house,  and  land, 
warehouse,  or  place  them  in  lighters,  at  the  risk  and 
expense  of  the  said  consignee."  The  ship  arrived 
in  London,  and  the  plaintijff,  who  was  the  consignee 
of  the  said  goods,  was  not  ready  till  fifteen  pipes 
had  been  landed;  being  then  ready,  he  demanded 
delivery  of  the  residue,  but  the  master  (although  no 
additional  expense  would  have  been  incurred)  refused 
to  deliver  to  him,  and  landed 'the  residue  at  his 
expense,  claiming  a  right  so  to  do  as  he  was  not 
ready  before  any  goods  were  landed.  It  was  held, 
that  the  master  was  wrong,  and  that  the  plaintiff 
was  entitled  to  have  the  residue,  delivered  to  him, 
both  on  the  construction  of  the  contract,  and  of 
Stat.  25  and  26  Vict.,  c.  63,  s.  67,  sub-section  5.^ 

Where  there  is  no  express  stipulation  in  a  bill  of 
lading,  it  is  an  implied  term  of  the  contract  contained 
in  it  that  the  consignee  named  in  the  bill  of  lading, 
or  his  assigns,  will  take  delivery  of  the  goods  within 
a  reasonable  time;   and  the  person  to  whom  the 

*  Willaon  v.  The  London,  Italian,  and  Adriatic  St.  !Na7.  Co.,  36  L. 
J.C.  P.  9.  ,  ' 
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property  in  the  goods  has  passed  by  reason  of  such 
consignment,  is,  by  virtue  of  the  Bills  of  Lading  Act, 
1855  (18  and  19  Vict.,  c.  Ill,  sec.  1),  subject  to  the 
liability  so  to  take  them. 

Where  the  charterers  and  the  shippers  are  the  same 
persons,  such  contract  will  still  be  implied  in  the  bill  of 
lading,  notwithstanding  the  existence  of  an  express 
stipulationin  the  charter-party  between  the  charterers 
and  the  shipowner,  in  reference  to  the  same  matter.  ^ 

Where  the  bill  of  lading  contained  no  provision 
for  the  immediate  landing  of  the  goods  on  arrival 
at  the  port  of  discharge,  it  was  held,  that  after  a 
reasoiiable  time  after  the  arrival  of  the  vessel,  forty- 
eight  hours  in  the  case  of  a  sailing  ship,  and 
somewhat  less  in  the  case  of  a  steamer,  the  master 
was  at  liberty,  if  the  consignee  had  not  then  sent 
boats  for  them,  to*  land  the  goods  at  the  Custom- 
house wharf,  or  other  place  sanctioned  by  the  Customs 
authorities ;  and  such  landing  was  not  unlawful,  or  a 
breach  of  contract  as  carrier,  on  the  part  of  the  master. 
And  that  the  landing  of  goods  under  the  above 
circumstances,  and  setting  them  apart  on  the  Custom- 
house  wharf  for  the  consignee,  did  not  constitute  a 
delivery  of  them  to  the  consignee ;  but  that  such 
goods,  after  being  so  landed,  continued  in  the 
possession  of  the  master  as  carrier.^ 

In  all  cases  the  master  is  required  to  give  notice 

1  Fowler  v.  Knoop,  48  L.  J.  Q.  B.  333. 

*  The  Hongkong  and  Shanghai  Banking  Corporation  t? .  Baker,  7 
Bom.  H.  C.  Eep.  O.  C.  J.  186. 
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to  the  consignee  of  the  arrival  of  the  vessel^  aiid  of 
his  readiness  to  discharge  the  cargo ;  and  knowledge, 
therefore,  casually  acquired  that  the  vessel  has  arrived 
and  will  discharge  her  cargo  at  a  particular  wharf, 
is  not  enough.  Generally,  if  a  notice  in  the  newspaper 
is  relied  on,  it  must  be  shown  that  the  consignee 
read  the  notice.  If,  however,  the  consignee  is  absent 
or  cannot  be  found  after  diligent  search,  the  want 
of  notice  is  excused.  If  the  master  has  wrongfully 
omitted  to  sign  a  bill  of  lading,  and  has  sailed 
without  learning  the  names  of  the  consignees,  he 
cannot  avail  himself  of  his  ignorance  as  an .  excuse 
for  not  giving  notice  of  the  landing  of  the  goods. 
But,  if  it  is  the  fault  of  the  shipper  that  there  is 
no  bill  of  lading,  notice  published  in  a  paper  taken 
by  the  consignees  is  suflBicient.  And  it  is  the  duty 
of  the  master,  if  no  consignee  is  named  in  the  bill 
of  lading,  to  store  the  goods  for  the  benefit  of  the 
owner.  And  this  is  his  duty  generally,  when  the 
consignee  refuses  to  receive  the  goods.^ 

Where  the  billi^f  lading  stipulates  that  "the  cargo 
is  to  be  discharged  immediately  after  the  arrival  of 
the  steamer,  or  the  same  will  be  transhipped  into 
lighters,  or  landed  or  warehoused  at  the  expense 
and  risk  of  the  consignees,'*  if  the  consignees  fail 
to  comply  with  such  stipulation,  the  master  may 
proceed  with  the  discharge  of  the  cargo.  Thus,  if  a 
steamer  with  grain  arrives  at  her  port  of  discharge 
at  2  P.M.,  notice  of  which  is  simultaneously  given  to 

^  Parsons  on  Sh.«  vol.  I*,  225. 
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the  consignees,  who  promise  to  send  lighters  at  7 
o'clock  the  next  morning:  the  craft  not  coming 
alongside  tiU  2  p.m.,  the  master  commences  to 
discharge  the  cargo  at  noon,  and  will  be  justified  in 
landing  the  goods,  both  under  the  provisions  of  the 
bill  of  lading,  and  by  sub-section  1  of  clause  67  of 
the  Merchant  Shipping  Act,  1862,  without  waiting 
24  hours  before  commencing  such  discharge  ;  sub- 
section 1  providing  that  if  a  time  for  the  delivery  of 
the  goods  is  expressed  in  the  charter-party,  bill  of 
lading,  or  agreement,  then  the  goods  may  be  landed 
or  unshipped  at  any  time  after  the  time  so  expressed. 
Under  the  terms  of  a  bill  of  lading,  goods  were  to 
be  deUvered  from  the  ship's  tackle  as  fast  as  the 
steamer  could  discharge,  failing  which,  the  agents 
were  to  be  at  liberty  to  land  the  goods  at  their 
godowns ;  the  bill  of  lading  further,  amongst  other 
exceptions,  provided  that  the  shipowners  should  not 
be  liable  for  loss  by  fire.  The  steamer,  on  arriving 
at  the  port  of  discharge,  came  alongside  the  wharf, 
and  commenced  unloading  at  the  custom-house 
godowns  without  giving  the  consignees  the  option 
of  landing  the  goods  from  the  ship's  tackle.  The 
consignees,  however,  did  not  object  to  the  goods 
being  landed  at  the  godowns,  and  they  paid,  also 
without  objection,  a  sum  for  the  wharfage  of  a  {)art 
of  the  goods  in  the  godowns.  It  was  held,  that 
the  shipowners,  if  the  goods  when  placed  in  the 
godowns  were  in  their  possession  as  carriers,  wer^ 
protected  under  the  clause  of  the  bill  of  lading, 
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providing  against  fire,  as  much  as  if  the  fire  had 
occurred  on  board  ship ;  and,  on  the  other  hand,  if 
the  goods  were  in  possession  of  the  shipowners  as 
wharfingers,  they  were  not  Kable  for  the  loss, 
inasmuch  as  the  goods  were  destroyed  by  fire 
without  any  default  on  their  part.^ 

But  the  stipulation  that  **  the  goods  may  be 
landed  at  the  risk  of  the  shipper,"  does  not  exempt 
the  shipowner  fi:om  the  obligation  to  take  proper 
precautions  to  prevent  damage  to  the  goods  after 
landing,  and  it  is  his  duty  to  protect  them  from 
injuries  that  may  be  occasioned  by  rain  or  other 
similar  causes,  by  covering  them  with  tarpaulins 
when  piled  on  the  quays  awaiting  dehvery  or  deposit 
in  a  warehouse. 

A.  and  Co.  at  Madras  shipped  by  the  B.  I.  3«  N. 
steamer  ^*  Mahratta'*  a  box  of  coral,  to  be  dehvered 
to  their  agent  M.  at  Bimlipatam.  At  the  time  of  • 
shipment  they  declared  the  value  and  paid  enhanced 
freight  on  account  of  such  value.  By  the  bill  of 
lading  the  Company  undertook  to  deliver  the  case 
in  good  order,  at  Bimlipatam  to  the  consignee  M., 
subject  to  certain  conditions  annexed.  By  one 
of  those  conditions,  if  the  consignee  did  not  take 
delivery  when  the  ship  was  ready  to  discharge,  the 
goods  might  be  warehoused  at  the  merchant's  risk, 
and  the  Company's  liability  was  to  cease  when  the 
goods  left  the  ship's  side.    The  consignee  did  not  take 


^  Chin  Hong  &  Co.  v.  Seng  Moh  &  Co.,  I.  L.  R.  4  Cal.  Ser.,  736. 
36 
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delivery  at  the  ship's  side,  and  the  Company's  agent  at 
Bimlipatam  took  the  case  to  the  Custom-house,  as  he 
was  bound  to  do  by  the  Regulations  of  the  port.  If 
the  Superintendent  of  the  Custom-house  had  known 
that  the  case  contained  corals,  it  would  have  been 
placed  in  an  inner  room,  but  the  Company's  agent 
did  not  know  the  contents  of  the  case,  and  therefore 
was  unable  to  give  any  such  information  to  the 
Superintendent.  While  the  case  was  lying  at  the 
Custom-house,  application  was  made,  on  plaintiffs 
behalf,  to  the  Company's  agent  for  delivery  of  the 
case  upon  the  usual  guarantee.  The  agent  refused 
to  deliver  the  case  without  the  production  of  the  bill 
of  lading.  Afterwards  the  bill  of  lading  was  received 
from  Madras,  and  the  case  was  delivered  up.  At 
some-  time  between  its  leaving  the  ship's  side  and 
delivery  to  the  consignee,  the  case  was  opened  and 

« 

a  portion  of  the  contents  stolen.  Held,  that  the 
defendants  were  not  liable,  as  they  had  performed 
their  duty  as  carriers  by  carrying  the  case  to  its 
port  of  destination,  where  the  consignee  ought  to 
have  taken  delivery  at  the  ship's  side.* 

By  the  terms  of  a  bill  of  lading,  a  ship  was  **  to 
take  her  regular  turn  in  unloading"  at  the  port  of 
discharge.  On  the  arrival  of  the  ship  the  consignee 
refused  to  accept  and  unload  the  cargo,  in  conse- 
quence of  some  dispute  between  himself  and  the 
consignor,  and  the  ship  was  kept  several  days  without 

^  MacKinnon  &  MacKenzie  c.  Charles  Minchin,  6  Mad.  H.  C. 
Brep.  353. 
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'being  unloaded.  Held,  that  the  bill  of  lading  was  a 
contract  between  the  master  and  the  consignor,  and 
that  A.,  who  was  master  and  part-owner,  was 
entitled  to  recover  damages,  from  the  consignor  for 
his  breach  of  contract  in  not  allowing  the  ship  to 
unload  in  her  regular  turn,  according  to  the  terms  of 
the  bill  of  lading. » 

Lord  Stowell  says,  that  "  a  blockade  is  a  sort  of  "Biook. 
circumvallation  (surrounding,  enclosing,)  round  a 
place,  by  which  all  foreign  commerce  is,  as  far  as 
human  force  can  effect  it,  cut  off.  It  is  intended  to 
suspend  the  entire  commerce  of  that  place,  and  a 
neutral  is  no  more  at  liberty  to  assist  the  traffic  of 
exportation  than  of  importation.  The  utmost  that  can 
be  allowed  to  a  neutral  is,  that  haying  taken  on  board 
a  cargo  before  the  blockade  begins,  she  may  be  at 
liberty  to  retire  with  it.  But  it  must  be  considered 
as  a  rule,  that  a  neutral  ship,  departing,  can  only 
take  away  a  cargo  truly  and  honestly  purchased  and 
delivered  before  the  commencement  of  the  blockade, 
and  if  she  afterwards  takes  on  board  a  cargo,  it  is  a 
fraudulent  act,  and  a  violation  of  the  blockade.  The 
blockade  commences  when  it  is  really  supported 
by  sufficient  forces;  it  ceases  when  these  forces 
do  not  further  support  it;  in  other  terms,  thereahty 
of  a  blockade  is  the  sole  condition  of  its  existence. 
Not  only  an  attempt  to  enter  the  blockaded  port  in 
violation  of  that  blockade  is  illegal,  but  from  the 
moment  of  quitting  port  to  sail  on  such  a  desti- 

1  Cawthron  r.  Trickett,  1  Asp.  Mar.  Law  Ca.,  414. 
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natioDi  and  with  the  purpose  of  entering  the  block- 
aded port,  the  offence  of  violating  the  blockade  is 
complete,  and  the  property  engaged  is  subject  to 
confiscation.  And  it  has  been  held,  that  sailing  after 
notification  with  instructions  to  proceed  to  the 
mouth  of  the  harbour  of  the  blockaded  port,  and 
inquire  if  the  blockade  was  raised,  is  a  forfeiture 
of  neutraUty  and  a  ground  for  confiscation."^  So 
a  vessel  saiUng  without  notice  of  the  blockade, 
will  be  subject  to  condemnation  if  she  touches  at 
an  intermediate  port,  and  there  learns  the  fact  of 
the  blockade,  after  which  she  attempts  to  enter  the 
blockaded  port.« 

If  a  vessel  is  captured  in  attempting  to  enter  a 
blockaded  port,  because  she  is  in  a  leaky  condition, 
it  must  be  proved  that  entering  of  the  blockaded 
port  arose  from  an  imperious  and  overwhelming 
necessity,' 

As  regards  a  contract  to  deliver  a  cargo  at  a  port 
which  is  likely  to  be  interrupted  by  the  outbreak  of 
hostilities,  the  master  ought  not  to  sail  with  that 
cargo  without  having  a  written  authority  in  the  bill 
of  lading,  or  otherwise,  from  the  shipper,  giving  him 
fuU  discretion  as  to  how  to  act  with  respect  to  the 
goods,  in  the  event  of  the  port  of  destination  being 
blockaded,  or  of  any  other  interruption  resulting 
fi:om  a  state  of  war.    Hence,  we  find  that  it  is  usual 

1  The  Irene,  5  Rob.  IQ, 
.  »  The  Columbia,  1  Eob.  138. 
»  The  Panagia  Rhimba,  3  Jur.  N.  S.  23. 
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for  bills  of  lading  to  contain  a  stipulation  authoriz- 
ing the  master,  in  case  of  blockade  or  interdict  of 
the  port  of  discharge,  or  if  the  entering  of,  or 
discharging  in,  the  port  shall  be  considered  by  the 
master  unsafe  by  reason  of  war  or  disturbances, 
to  land  the  goods  at  the  nearest  safe  and  convenient 
port,  at  the  expense  and  risk  of  the  owners  of  the 
goods,  and  that  the  ship's  responsibility  will  cease 
when  the  goods  are  so  discharged  into  proper  and 
safe  keeping. 

In  an  action  for  breach  of  a  charter-party,  by  which 
it  was  agreed  that  the  defendant's  vessel  should 
prpceed  to  a  port  of  loading,  and  after  loading  a 
cargo  convey  it  to  a  foreign  port,  it  was  pleaded, 
that  before  breach  there  was  a  war  between  the 
country  of  the  port  of  destination  and  another 
country,  so  that  the  performance  of  the  charter- 
party  became  illegal,  and  the  defendants  refused  to 
perform  it.  It  was  held,  that  the  plea  was  good,  as 
the  blockade  was  within  the  meaning  of  the 
exception,  "  restraints  of  princes"  in  the  bill  of  lading, 
and  that  the  defendants  were  not  bound  to  have 
proceeded  to  the  port  of  loading,  or  to  have  waited 
in  anticipation  of  the  removal  of  the  blockade,  in  the 
absence  of  anything  to  lead  to  the  inference  that  it 
would  be  removed  within  a  reasonable  time.^ 

According  to  both  English  and  German  law,  an 
apprehension  of  capture,  founded  upon  circumstances 
calculated  to  affect  the  mind  of  a  master  of  ordinary 

^  Geipel ».  Smith,  41  L.  J.  Q.  B.  153. 
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• 

couragCf  judgment,  and  experience,  would  justify 
delay. 

Thus,  where  S.  B»,  a  German  ship  with  an  English 
cargo,  being  in  need  of  repairs,  put  into  Valparaiso 
in  the  month  of  August,  and  there  ascertained  the 
existence  of  the  war  between  France  and  Germany. 
The  repairs  were  completed  on  the  21st  of  September, 
but  the  master,  under  the  advice  of  his  consul, 
did  not  set  sail  till  the  23rd  of  December.  In  an 
action  for  delay  in  delivery  of  the  cargo,  it  was  held, 
that  under  the  circumstances,  the  risk  of  capture  was 
such  that  the  delay  was  justiJ&able.  ^ 
«  Qnmran-  The  Venetians  are  believed  to  have  been  the  first  to 
Pratique."  establish  what  we  now  understand  as  **  Quarantine," 
and  it  is  probable  that  their  sanitary  regulations 
against  the  introduction  of  the  plague  were  first 
issued  in  1484,  but  it  was  not  until  the  plague  of 
Marseilles,  in  1720,  that  quarantine  regulations  were 
thoroughly  understood. 

The  application  of  the  particular  provisions  of 
quarantine  depends  on  the  nature  of  certain  docu- 
ments, or  certificates  called  **  Bills  of  Health,'*  which 
the  British  consuls  residing  in  the  ports  of  the 
Mediterranean  and  elsewhere,  are  directed  to  fiimish 
to  all  ships  that  may  come  from  thence.  These  bills 
describe  the  state  of  the  country,  in  respect  of  the 
existence  or  non-existence  of  the  plague  at  the  time 

^  The  San  Eoman,  41  L.  J.  Adm.  72 ;  s.c.  42  L.  J.  Adm.  46 ; 
Pole  V.  Cetcovich,  30  L.  J.  C.  P.  102  ;  The  Heinrich,  Law  B.  3 
Adm.  424. 


''QUARANTINE.    PRATIQUEr  287 

of  the  departure  of  the   vessel,   and  are  of  three 
kinds  : — 

The  first  is  what  is  denominated  a  "  clean  bill," 
which  imports  that  at  the  time  of  sailing  no  infectious 
disorder  existed,  nor  had  any  case  indicative  of  it 
occurred  during  the  previous  forty  days. 

The  second  is  called  a  **  suspected  bill,"  in  which 
the  general  health  of  the  place  is  stated,  together 
with  the  occasional  arrival  of  vessels  coming  to  such 
port  from  infected  places,  which  subjects  it  to 
suspicion,  although  no  illness  among  the  crew  may 
have  appeared. 

The  third  is  a  "  foul  bill,"  and  imports  the  existence 
of  the  infection  at  the  port,  or  in  the  country,  at  the 
period  of  the  departure  of  the  vessel  from  the  port 
whence  she  sailed. 

It  is  the  duty  of  the  British  Consuls  to  furnish 
masters  of  all  vessels  sailing  from  the  ports  within 
their  districts,  with  certificates,  written  upon  the  back 
of  the  bills  of  health,  specifying  whether  any, 
and  what  part  of  the  cargo  had  been  received  on 
board  in  full  pratique,  from  the  shore,  or  whether  it 
had  been  received  from  the  lazaretto,  or  transhipped 
from  any  other  vessel . 

A  vessel  in  quarantine  is  still  theoretically  in 
transitu,  and  if  the  agent  of  the  consignor  gives  notice 
and  claims  the  cargo  during  such  period,  there  is 
sufficient  stoppage  of  the  goods  to  prevent  the 
property  vesting  ijj  the  assignees  of  the  consignee,  if 
he  should  become  bankrupt,  even  although  one  of 
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the  assignees  had  abeady  boarded  the  vessel  and 
taken  possession  of,  but  not  removed,  the  cargo.* 

**  Pratique'*  is  what  a  vessel  receives  when  she  has 
liberty  to  unload  without  impeidiment  from  the  laws  of 
quarantine.  Where  such  laws  exist,  vessels  arriving 
from  suspected  countries  must  have  a  certificate  to 
enable  them  to  unload;  and  this  is  called  being 
admitted  to  pratique. 

The  word  itself  means  "  liberty  to  unload."  If  the 
vessel  arrive  at  a  place  where  there  is  no  officer  to 
examine  and  certify,  that  makes  no  difference  to  the 
.shipper;  he  looks  only  to  the  actual  Hberty  of 
unloading ;  how  he  obtains  it  is  immaterial.  Where 
there  are  officers  of  quarantine,  a  vessel  coming  from 
a  country  not  suspected,  has  pratique  without  any 
form  being  gone  through. 2 

The  statute  passed  on  the  27th  June  1825,  6th 
Geo.  TV.,  c.  78,  "  An  Act  to  repeal  the  several  Laws 
relating  to  the  performance  of  Quarantine  and  to 
make  other  provisions  in  lieu  thereof,"  consolidates 
the  chief  enactments  of  the  former  statutes  concern- 
ing quarantine,  and  is  in  force  in  the  whole  of  the 
United  Kingdom. 

In  conformity  with  the  principles  laid  down  in 
the  convention  relating  to  health,  made  at  Paris, 
February  3rd,  1852,  between  France,  Sardinia, 
Portugal,  Turkey,  and  Tuscany,  the  high  contracting 
parties  adopted  general  regulations  to  be  observed 

1  Hoist  V.  Pownal,  1  Esp.  240.  . 

■  Bailey  v.  De  Arroyave,  7  Ad.  &  E.  919. 
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in  their  ports  in  the  Mediterranean  and  in  the 
Black  Sea,  which  were  to  be  the  basis^  of  the 
special  rules  of  each  country ;  and  those  rules  were 
framed  so  as  to  establish  the  greatest  uniformity 
possible  in  the  health  service  of  the  difp^ent 
countries. 

Quarantine  is  of  two  kinds,  viz.,  of  observation, 
and  strict. 

Quarantine  of  observation  commences  for  vessels 
and  all  they  carry  from  the  time  of  a  health  oflBcer 
boarding  them,  and  from  the  time  of  measures  being 
taken  for  airing  and  purifying  them.  Strict  quaran- 
tine commences  for  the  vessel,  and  the  persons  and 
goods  on  board,  from  the  time  that  the  cargo  to  be 
landed  shall  have  been  so ;  for  the  cargo  landed  in 
the  lazaret,  or  in  any  spot  set  apart  for  the  purpose, 
from  the  time  of  a  purifying  process  being  resorted  to; 
for  the  persons  disembarked,  from  the  time  of  their 
entrance  into  the  lazaret. 

A  quarantine  commenced  on  board  ship  may 
always  be  continued  in  the  lazaret. 

The  quarantine  of  observation  is  limited  to 
observing  during  a  fixed  period,  the  vessel,  the  crew, 
and  the  passengers,  and  does  not  entail  the  discharge 
of  the  cargo  in  the  lazaret. 

With  a  few  exceptions  the  cargo  of  every  description 

on  board  a  vessel  with  a  clean  bill  of  health,  which 

vessel  is  in  good  condition  and  well  kept,  and  which 

lias  not  had  on  board  either  any  death   or  any 

suspicious  disease,  will  be  exempt  from  all  sanitary 
37 
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measures,  and  together  with  the  vessel,  the  crew,  and 
the  passengers,  be  at  Once  admitted  to  pratique. 

Leather,  hair,  waste  paper,  and  rags  of  all  kinds 
are  excepted.  Cargo  of  this  sort  may,  even  when 
accompanied  by  a  clean  bill  of  health,  be  subjected 
to  sanitary  measures.  Cargo  and  things  spoilt  or 
rotten  are  equally  excepted. 

In  conformity  with  Art.  V.  of  the  Convention,  and 
in  order  to  carry  out  sanitary  measures,  cargo  is 
divided  into  three  classes. 

The  following  belong  to  the  first  class,  and  are 
subjected  to  an  obligatory  quarantine  and  to  purifying 
processes,  viz. :  old  clothes  and  articles  in  common 
use,  rags  and  waste  paper,  leather  and  skins,  feathers, 
hair,  and  in  general  any  parts  of  animals,  and,  lastly, 
wool  and  silk  stuffs. 

The  following  belong  to  the  second  class,  and  are 
liable  to  perform  quarantine,  viz. :  cotton,  flax,  and 
hemp. 

All  articles  not  falling  within  the  two  first  classes 
belong  to  the  third  class,  and  as  such  are  exempt 
from  quarantine. 

With  a  foul  bill  of  health  marked  with  the  plague, 
cargo  of  the  first  class  shall  always  be  discharged  at 
the  lazaret,  and  purified  cargo  of  the  second  class 
may  be  either  immediately  admitted  to  pratique  or 
discharged  at  the  lazaret,  in  order  to  be  purified, 
according  to  circumstances,  and  according  to  the 
special  sanitary  regulations  of  each  of  the  contracting 
countries. 
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Cargo  of  the  third  class  being  declared  free,  may 
be  delivered  immediately  to  its  consignees  under  the 
supervision  of  the  health  authorities.* 

The  charterer  of  a  ship,  who  covenants  to  send  a 
cargo  alongside  at  a  foreign  port,  is  not  excused  from 
sending  it  alongside,  though,  in  consequence  of  the 
prevalence  of  an  infectious  disorder  at  the  port,  all 
public  intercourse  is  prohibited  by  the  law  at  the 
port,  and  though  he  could  not  have  communication 
without  danger  of  contracting  and  communicating 
the  disorder.  2 

The  Italian  vessel  "  Ernesto  Parodi"  arrived  at 
Havre  with  a  cargo  of  Campeachy  wood  and  coffee 
consigned  to  P.  and  Co.,  and  was  ordered  to  perform 
quarantine  at  Cherbourg,  where  her  cargo  was 
discharged  for  the  ship  to  be  disinfected.  The 
costs  amounted  to  5,616  /§-,  and  the  master  claimed 
ten-twelfths  of  the  sum  from  the  consignees  of  the 
.  merchandise.  The  Tribunal  at  Havre,  in  delivering 
judgment,  said,  "  By  the  regulations  the  quarantine 
ordered  comprised  the  sanitary  discharge  of  the  ship  : 
that  is  to  say,  the  disinfection  of  the  ship  and  cargo 
according  to  the  nature  of  the  merchandise.  It 
follows  that  when  the  merchandise  is  exempt  from 
disinfection,  the  discharging  and  reloading  must  be 
considered  as  only  done  in  order  to  disinfect  the 
ship.  -  The  regulations  divide  the  different  merchan- 


^  Baker  on  Quarantine. 

»  Barker  t?.  Hodgson,  3  M.  &  S.  267, 
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dise  into  three  classes :  the  first  consiBting  of  articles 
considered  susceptible,  and  subject  to  compulsory- 
disinfection  ;  the  second,  goods  less  liable,  and  for 
which  the  disinfection  is  optional ;  thirdly,  goods 
not  susceptible  and  exempt  from  disinfection. 
The  cargo  of  the  *  Ernesto  Parodi'  consisted  almost 
wholly  of  Campeachy  wood,  besides  which,  there 
were  only  300  bags  of  coffee  and  nine  bales  of  cotton. 
The  wood,  which  belongs  to  the  third  class,  was 
exempt  from  disinfection.  Coffee,  which  is  not 
included  in  any  of  the  classes,  may  belong  to  either 
according  to  the  packing,  and  in  the  present  case 
belongs  to  the  second,  which  comprises  cotton,  flax, 
and  hemp,  the  disinfection  of  which  is  optional.  The 
coffee  and  cotton  might  therefore  have  been  subject 
to  the  measures  of  disinfection  under  the  general 
powers  given  to  the  authorities  to  apply  such  a 
measure,  if  considered  necessary  ;  but  to  render  the 
cargo  liable,  it  must  be  shown  that  such  a  measure 
^  was  ordered  and  executed.  The  instructions  of  the 
quarantine  master  at  Cherbourg,  ordering  the 
disinfection  of  the  ship,  did  not  imply  that  the 
merchandise  underwent  the  same  operation,  and  that 
if  he  ordered  chloride  of  lime  to  be  thrown  on  the 
cargo  when  the  hatches  were  opened,  and  on  each 
layer  of  the  merchandise  by  degrees  as  it  was 
removed,  it  was  to  purify  the  air  in  the  hold  for  the 
safety  of  the  labourers  employed  in  discharging  the 
ship.  Therefore,  as  the  merchandise  was  not  a 
cause  of  the  outlay  incurred  by  the  quarantine  which 
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was  ordered  for  the  disinfection  of  the  ship  alone, 
the  ship  must  alone  bear  the  cost/' 
"  All  loss  which  arises  in  consequence  of  extraor-  General 

.  .  Average* 

dinary  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  ship  and  cargo,  comes  within 
general  average,  and  must  be  borne  proportionably 
by  all  who  are  interested.'^^ 

General  average  was  thus  defined  in  1801  by  Mr, 
Justice  Lawrence,  and  his  definition  has  ever  since 
been  adopted. 

Lord  Kingsdown,  giving  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  in  the  case  of 
the  "Galam,"*  says  of  general  average,  **  It  is  a  loss 
incurred  for  the  general  benefit  of  the  ship  and  cargo, 
to  which  those  who  have  received  the  benefit  are  by 
law  liable  to  contribute  rateably." 

If  the  danger  is  common  and  the  thing  is  volun- 
tarily  sacrificed,  it  must  becontributedfor  rateably.s 

A  particular  average  loss  differs  from  a  general  Particular 
average  loss,  both  as  to  its  cause  and  the  mode  of    ^®^^®' 
its  compensation. 

All  casual  damage,  proximately  caused  by  the  perils 
insured  against,  as  distinct  from  damage  purposely 
sublnitted  to,  or  effected  by,  the  agency  and  will  of 
man;  and  all  extraordinary  expenses  (not  falling 
within  the  head,  of  wear  and  tear,  &c.,)  which  are 
incurred  for  the  sake  of  the  ship  alone,  or  the  cargo 

^  Birkley  v.  Presgrave,  1  East.  Bep.  228. 

»  33  L.  J.  Adm.  102. 

^  Johnson  v.  Chapman,  35  L.  J.  C.  R  23. 
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alone,  as  distinct  firom  those  incurred  for  the  joint 
benefit  of  both,  are  particular  average  losses. 

Hence  the  definition  of  a  particular  average  loss : 
that  it  is  loss  arising  from  damage  accidentally  and 
proximately  caused  by  the  perils  insured  against,  or 
fi'om  extraordinary  expenditures  necessarily  incurred 
for  the  sole  benefit  of  some  particular  interest,  as  of 
the  ship  alone,  or  the  cargo  alone.  ^ 
Place  and       It  has  been  laid  down  in  Simonds   v.  White,^ 

time  of 

adjuBt.  •*  that  there  was  one  point  upon  which  the  laws  of  aU 
maritime  states  were  agreed,  namely,  that  the  place 
at  which  a  general  average  should  be  adjusted  was 
the  place  of  the  ship's  destination  or  delivery  of  the 
cargo.  All  agreed  likewise  in  holding  that  the 
master  was  not  compellable  to  part  with  the 
possession  of  the  goods,  until  the  sum  contributable 
for  them  should  be  either  paid  or  secured  to  his 
satisfaction." 

The  adjustment  of  a  general  average  at  the  port  of 
discharge,  according  to  the  law  prevailing  there,  is 
binding  upon  the  shipowner  and  the  merchant,  as 
they  must  be  taken  to  have  assented  to  adjustment 
being  made  at  the  usual  and  proper  place,  and,  as  a 
consequence,  according  to  the  law  of  that  place.' 

This  rule  only  applies  where  the  voyage  is  com- 
pleted by  the  ship  arriving  with  her  cargo  at  the 
port  of  destination. 

^  Amould  on  M.  L.  vol.  2.,  p.  970. 

2  2  B.  &  C.  805. 

*  Lloyd  V,  Gnibert,  Law  R.  1  Q.  B.  12C. 
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If,  owing  to  sea  peril,  the  voyage  is  broken  up,  and 
the  ship  and  cargo  part  company  at  some  intermediate 
point,  a  different  rule  is  applicable. 

Bovill,  0.  J.,  in  giving  judgment  in  the  case  of 
Alexander  v.  Fletcher,  ^  said,  that  although  in  general 
the  port  of  destination  was  the  proper  place  for 
adjusting  a  general  average,  yet,  when  thjB  voyage  was 
broken  up,  and  the  adventure  brought  to  an  end  at 
some  other  place,  the  average  should  be  adjusted 
there,  and  by  the  law  which  there  prevailed. 

On  the  other  branches  of  this  subject  which  have 
not  been  authoritatively  settled,  Mr.  Lowndes  says, 
"  When  a  ship  is  wrecked,  or  condemned  at  a  port 
of  refuge,  and  the  cargo  is  ^ent  forward  in  another 
vessel  to  its  port  of  destination,  it  is  conceived  that 
the  proper  time  and  place  for  adjustment  is  the 
delivery  of  the  cargo  at  the  port  of  destination. 

Secondly,  the  cargo  may  be  forwarded  by  the 
master  under  his  power  of  agency  for  the  owner  of 
the  cargo,  at  a  rate  of  freight  exceeding  that  by  the 
original  contract.  In  such  a  case,  the  cargo  is 
forwarded  at  the  expense  of  the  merchant.  Here,  as 
the  shipowner  has  the  right  to  put  in  force  his  lien 
on  the  cargo  for  general  average,  at  once,  at  the  place 
where  the  ship  is  wrecked,  it  is  at  this  time  and  place, 
therefore,  that  the  cargo  becomes  liable  for  general 
average.  The  amount  of  its  liability  must  consequently 
be  determined  by  the  state  of  facts  which  then  exists. 
It  does  not  follow,  however,  that  the  law  of  that  place 

^  Law  R.  3  0.  p.  375. 
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is  that  which  ought  to  govern  the  adjustment. 
The  law  of  the  place  where  the  claim  is  made  is 
that  which|  it  would  seem,  should  determine  the 
amount. 

Thirdly,  where  the  cargo  is  forwarded  to  its  des- 
tination  by  or  on  behalf  of  the  merchant,  and  without 
reteaSou  of  the  shipowner's  right  of  lien.  Here,  «s 
the  forwarding  is  in  no  sense  done  for  the  benefit  of 
the  shipowner,  and  so  far  as  regards  him,  the  voyage 
is  absolutely  broken  up  at  the  place  of  wreck  ;  this 
being  so,  the  place  of  the  wreck,  at  any  rate  if  it  is 
the  port  of  loading,  is  the  proper  place  of  adjustment. 
An  adjustment  correctly  made  at  that  place,  according 
to  the  law  there  in  force,  and  based  on  the  state  of  facts 
and  values  at  the  time  of  the  wreck,  might  be  enforced 
by  the  shipowner  before  parting  with  the  carga.i 

Where  a  bill  of  lading,,  by  which  the  shipowner 
undertook  to  deliver  the  goods  at  a  port  to  a  railway 
company,  to  be  by  them  carried  inland  and  delivered 
to  the  consignees,  contained  an  exception,  **  that  the 
shipowner  or  railway  company  are  not  to  be  liable 
for  any  damage  to  any  goods  which  is  capable  of 
being  covered  by  insurance,  or  for  any  claim,  notice 
of  which  is  not  given  before  the  removal  of  the 
goods.'*  On  the  voyage  a  fire  broke  out,  and  the 
cargo  was  damaged  by  the  admission  of  water  to 
extinguish  the  fire.  The  ship  put  back,  and  the 
shipowners  delivered  the  cargo  up  without  taking 
security  from,  any  of  the  cargo  owners,  or  taking  any 

^  Lowndes  on  G.  A.  164. 


'■■i 


PLACE  AND  TIME  OF  ADJUSTMENT.  297 

step  for  procuriBg  an  adjustmentof  general  average^ 
It  was  held,  that  the  shipowners  were  not  exempted 
from  contribution  to  general  average  by  the  clause^ 
in  the  bill  of  lading;  and  also,  that  they  were  liable 
to  an  action  by  a  shipper  of  goods  fqr  neglecting  to 
take  the  necessary  steps  for  procuring  an  adjustment 
of  the  general  average,  and  securing  its  payment :  * 
Lush,  J.,  observing  "The  exceptions  relied  upon 
by  the  defendants  in  the  bill  of  lading  naust  be 
construed  to  have  reference  to,  and  to  qualify  their 
liability  as  carriers  •  The  office  of  the  bill  of  lading 
is  to  provide  for  the  rights  and  liabilities  of  the 
parties  in  reference  to  the  contract  to  carry,  and  is 
not  concerned  with  liabilities  to  contribution  in 
gfeneral  average, -and  unless  the  contrary  appears,  the 
words  used  must  be  so  construed.  The  argument 
receives  additional  force  in  the  present  case  from  the 
fact  that,  in  the  clause  in  question,  the  carriage  on 
board  the  ship  and  the  carriage  by  railway,  are  Unked 
together.  gLs  ,aay  be  d»lgi  in  J.  trax^it  in 
ship  or  on  the  railway,  but  general  average  contri- 
bution can  only  arise  in  respect  of  damage  on  ship. 
Is  a  shipowner  bound  to  exercise  the  power  he  is 
invested  with  when  a  general  average  loss  has  arisen, 
and  to  aflPord  the  means  in  his  power  for  adjusting 
the  average  claims  and  liabilities,  and  secure  their 
payment  to  the  parties  entitled?  It  seems  strange 
that  such  a  point  has  not  been  formally  decided  in 
this  country.     It  ha3  been  decided  in  America,  and 

in  favour  of  the  shippers.     I  am  not  aware  that  it 
38 
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has  ever  been  judicially  questioned  here ;  and  I  can 
only  account  for  the  absence  of  direct  authority  by 
supposing  that  the  universal  practice  has  been 
accepted  as  proof  of  the  obUgation.  It  is  clear  that 
the  shipowner  has. a  lien  for  general  average  on  the 
whole  of  the  cargo  Uable  to  contribution,  and  can 
require,  before  he  parts  with  it,  security  for  its  due 
payment.  In  early  times  the  master,  when  he  had 
jettisoned  part  of  the  cargo  to  save  the  whole  adven- 
ture, took  and  rendered  contribution  in  kind.  The 
ordmary  course  now  is,  and  has  been  for  a  very  long 
time,  for  the  shipowner  to  require,  before  he  delivers 
the  cargo,  an  average  bond  or  agreement  for  the 
payment  of  what  shall  be  found  due  from  each 
shipper  for  his  proportion  of  the  loss.  He  is  the  only 
person  who  has  the  power  to  require  security.  The 
right  to  detain  for  average  contribution  is  derived 
from  the  civil  law,  which  also  imposes  on  the  niaster 
of  the  ship  the  duty  of  having  the  contribution  settled, 
and  of  collecting  the  amount ;  and  the  usage  has 
always  been  substantially  in  accordance  with  this  law, 
and  has  become  part  of  the  common  law  of  the  land. 
I  am  therefore  of  opinion,  that  the  bill  of  lading  does 
not  exempt  the  shipowner  from  contribution  to  a 
general  average  loss;  and,  secondly,  that  he  is  liable  to 
this  action,  for  not  having  taken  the  necessary  steps 
for  procuring  an  adjustment  of  the  general  average, 
and  securing  its  payment.''^ 

^  Crookes  and  another  v,  Allen  &  the  Montreal  Ocean  Steam* 
ship  Co.,  49  L.  J.  Q.  B.  201. 
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In  1864  a  set  of  rules  was  drawn  up  at  York  "-^^erage 

to  be 

dealing  with  the  principal  points  of  diflferenoe  amongst  a^Mted 
the  several  systems  of  law  on  general  average,  but,  to  the 
owing  principally  to  the  indifference  or  hostility  of  Antwerp . 
Lloyds  to  the  undertaking,  practically  nothing  further 
was  done  until  1876,  when  the  subject  was  taken  up 
afresh  by  the  "  Society  for  the  Reform  and  Codification 
of  the  Law  of  Nations, "  and  a  Conference  was  held 
at  Bremen,  which  was  followed  in  1877  by  a  Con- 
ference at  Antwerp,  which  was  largely  attended,  and 
presided  over  by  Lord  O'Hagan.    The  whole  subject 
of  general  average  was  opened  out,  and  it  was  found, 
in  the  opinion  of  an  overwhelming  majority  of  those 
present,  that  there  was  little  or  nothing  that  could 
with  advantage  be  added  to,  or  altered  in,  the  York 
Rules.     The  alterations  finally  made  in  these  rules 
were  so  slight,  that  it  was  resolved,,  as  the  simplest 
way  of  indicating  this  fact,  to  give  to  the  new  rules, 
the  title  of  **  The  York  and  Antwerp   (or  York- 
Antwerp)  Rules." 

From  a  report  of  the  English  Central  Committee 
on  International  General  Average  submitted  at  a 
meeting  of  the  Conference  of  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations,  held 
at  the  Guildhall,  it  appeared  that  the  undertaking 
to  establish  an  uniform  International  Law  of 
General  Average,  had,  during  1878  and  1879, 
made  considerable  progress.  In  compliance  with 
circulars  sent  to  the  several  associations  of  steam 
and  sailing-shipowners,  Chambers  of  Commerce,  and 
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underwriting  associations  throughout  the  United 
Kingdom,  those  bodies  sent  representatives  to  a 
conference  held  in  London,  on  the  30th  May  1878. 
At  this  conference  a  series  of  resolutions  were  passed, 
approving  of  the  Toi^:*  Antwerp  Rules,  recommend- 
ing the  insertion  of  a  clause  in  bills  of  lading,  charter- 
parties,  and  policies  of  insurance,  whereby  those  rules 
should,  by  voluntary  compact,  become  the  basis  of  the 
settlement,  and  the  1st  of  January  1879  was  fixed 
as  the  date  for  beginning  to  use  the  altered  form 
of  contracts;  and  a  declaration  was  subsequently 
signed  by  steam  and  saiUng-shipowners,  companies 
or  firms,  representing  more  than  two-fifths  of  the 
entire  registered  tonnage  of  Great  Britain,  approving 
of  the  rules,  and  of  their  intention  to  insert  the 
clause  above  referred  to  in  their  bills  of  lading  and 
charter-parties.  The  report  showed  that  in 
Norway  and  Sweden  the  York- Antwerp  Rules  had 
been  agreed  to  by  an  overwhelming  majority  of 
the  ship  and  steam-ship  owners,  and  also  by  the 
Marine  Insurance  Clubs  and  Companies.  The  Danish 
ship  and  steam-shipowners  and  marine  insurance  com- 
panies had  adopted  a  resolution  approving  the  rules, 
whenever  their  use  did  not  collide  with  pre-existing 
rights.  The  German  Committee  had  reported  favour- 
able progress;  an  Imperial  Commission  had  approved 
of  them.  The  ship  and  steam-shipowners  of  Bremen 
had  unanimously  voted  their  adoption ;  and  the 
concurrence  of  the  Hamburg,  Altona  and  Stettin  ship- 
owners and  marine  insurance  companies  had  to  a 
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great  extent  been  secured.  In  the  Netherlands  the 
adoption  of  the  rule  had  also  been  secured,  and  in 
Belgium  the  Soci^te  Commercial  et  Industrielle  had 
voted  their  adoption  and  a  recommendation  of  their 
insertion  in  contracts  of  affreightment*  The  marine 
insurance  companies  of  Bussia,  Austro-Hungary,  and 
some  of  the  French  and  great  Swiss  insurance 
companies,  had  agreed  to  recognize  the  York- Antwerp 
Rules  in  settlements  of  general  average  losses.  In 
France  and  Italy  some  shipowners  had  evinced  a 
spirit  of  opposition,  but  the  Chamber  of  Commerce 
of  Lyons  had  sent  in  its  unqualified  approval  of  the 
rules.  As  regards  the  British  Colonies,  those  of  British 
North  America  had  to  a  great  extent  approved  and 
adopted  the  rules.  In  our  East  India  possessions 
foreign-going  vessels  are  all  but  exclusively  in  the 
hands  of  British  shipowners.  The  leading  insurance 
companies  of  the  United  States  of  America  had  also 
agreed  to  recognize  the  rules.  A  favourable  feature 
in  the  course  of  the  progress  made  towards  the 
universal  adoption  of  these  rules,  was  the  fact  that 
without  public  announcement,  or  subscribing  to 
any  declaratory  document  of  assent,  the  ship  and 
steam-shipowners  and  merchants  in  different 
countries  were  inserting  them  in  their  contracts  of 
affreightment. 

There  can  be  no  doubt  that  the  York-Antwerp 
Rules  constitute  a  step  only  towards  an  interna- 
tional law.  There  should  be  an  international  code 
dealing  with  the  whole  matter.    Nevertheless  it  by 
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no  means  appears  clear  that  it  would  be  judicious,  at 
the  present  stage,  to  proceed  forthwith  to  draw  up 
such  a  code.  It  would  be  better  first  to  consolidate 
and  extend  the  adoption  of  the  York- Antwerp  Boles 
as  they  stand. 

Rule  I. — Jettison  op  Deck  Oabqo. 
York-  No  jettison  of  deck  cargo  shall  be  made  good 

Antwerp  i 

Rules.       as  general  average. 

Every  structure  not  built  in  with  the  frame  of  the 
vessel  shall  be  considered  to  be  a  part  of  the  deck  of 

■ 

the  vessel. 

Rule  II.— Damage  by  Jettison. 

Damage  done  to  goods  or  merchandise  by  water, 
which  unavoidably  goes  down  a  ship's  hatches  opened, 
or  other  opening  made,  for  the  purpose  of  making  a 
jettison,  shall  be  made  good  as  general  average,  in 
case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing,  or  other- 
wise from  derangement  of  stowage,  consequent  upon 
a  jettison,  shall  be  made  good  as  general  average,  in 
case  the  loss  by  jettison  is  so  made  good. 

Rule  III. — Extinguishing  Fire  on  Shipboaed. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them 
by  water,  or  otherwise,  in  extinguishing  a  fire  on 
board  the  ship,  shall  be  general  average;  except  that 
no  compensation  be  made  for  damage  done  by  water 
to  packages  which  have  been  on  fire. 

Rule  IV. — Cutting  away  Wreck. 
Loss  or  damage  caused  by  cutting  away  the  wreck 
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or  remains  of  spars,  or  of  other  things  which 
have  previously  been  carried  away  by  sea-peril, 
shall  not  be  made  good  as  general  average. 

Rule  V. — Voluntary  Stbandino. 

When  a  ship  is  intentionally  run  on  shore  because 
she  is  sinking,  or  driving  on  shore,  or  rocks,  no 
damage  caused  to' the  ship,  the  cargo  and  the  freight, 
or  any  or  either  of  them,  by  such  intentional 
running  on  shore,  shall  be  made  good  as  general 
average. 

Rule  VL — Carrying  press  op  Sail, 

Damage  occasioned  to  a  ship  or  cargo  by  carrying; 
a  press  of  sail,  shall  not  be  made  good  as  general 
average. 

Rule  VII. — Port  of  Refuge  Expenses. 

When  a  ship  shall  have  entered  a  port  of  refuge 
under  such  circumstances  that  the  expenses  of 
entering  the  port  are  admissible  as  general  average, 
and  when  she  shall  have  sailed  thence  with  her  original 
cargo,  or  a  part  of  it,  the  corresponding  expenses  of 
leaving  such  port  shall  likewise  be  admitted  as 
general  average ;  and  whenever  the  cost  of  discharg- 
ing cargo  at  such  port  is  admissible  as  general 
average,  the  cost  of  re-loading  and  stowing  such 
cargo  oji  board  the  said  ship,  together  with  all 
storage  charges  on  such  cargo,  shall  likewise  be  so 
admitted. 
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Bulb  VIEE. — ^Wagbs  and  Maintbnanob  of  Obiw 

IN  POBT  OF  EeFUGB. 

When  a  ship  shall  have  entered  a  port  of  refuge 
under  the  circumstances  defined  in  Bule  YII.,  the 
wages  and  cost  of  maintenance  of  the  master  and 
mariners,  from  the  time  of  entering  such  port  until 
the  ship  shall  have  been  made  ready  to  proceed  upon 
her  voyage,  shall  be  made  good  as  general  average. 

Bulb  IX.— Damage  to  Cabgo  in  Disohabging. 

Damage  done  to  cargo  by  discharging  it  at  a  port 
of  refuge  shall  not  be  admissible  as  general  average 
in  case  such  cargo  shall  have  been  discharged  at  the 
place,  and  in  the  manner  customary  at  that  port  with 
ships  not  in  distress. 

Bulb  X. — Oontbibutory  Valubs. 

The  contribution  to  a  general  average  shall  be 
made  upon  the  actual  values  of  the  property  at  the 
termination  of  the  adventure,  to  which  shall  be 
added  the  amount  made  good  as  general  avers^e  for 
property  sacrificed ;  deduction  being  made  from  the 
shipowner's  freight  and  passage  money  at  risk,  of 
such  port-charges  and  crew's  wages  as  would  not 
have  been  incurred  had  the  ship  and  cargo  been 
totally  lost  at  the  date  of  the  general  average  act  or 
sacrifice;  deduction  being  also  made  from  the  value  of 
the  property  of  all  charges  incurred  in  respect  thereof 
subsequently  to  the  arising  of  the  claim  to  general 
average. 
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Rule  XI.--^Loss  of  Pbeight. 

In  every  case  in  which  a  sacrifice  of  cargo  is  made 
good  as  general  average,  the  loss  of  freight  (if  any), 
which  is  caused  by  such  loss  of  cargo,  shall  Kkewise- 
be  so  made  good. 

Rule  XII. — Amount  to  be  made  good  pob  Cabgo. 

The  value  to  be  allowed  for  goods  sacrificed  shall 
be  that  value  which  the  owner  would  have  received 
if  such  goods  had  not  been  sacrificed. 

In  the  report  of  the  majority  of  a  special  committee 
appointed  by  the  New  York  Chamber  of  Commerce 
to  consider  and  report  in  reference  to  the  adoption 
of  the  York- Antwerp  Rules,  it  was  remarked  : — 

*'  These  Rules,  twelve  in  number,  cover  and  apply 

to  but  a  small  proportion  of  the  rules  required 

to    be   settled  in   order  to  establish  uniformity," 

It  may  be  stated  that  not  one-third  of  the  questions 

which  arise  in  the  adjustment  of  average  losses  are 

covered  by  the  proposed  rules;   so  that  even  if 

universally  adopted,  there  would  still  exist  almost  as 

great  a  difference  in  practice  as  now  prevails,  and 

many  cases  would  arise  where,  for  a  portion  of  the 

items,  the  adjuster  would  be  compelled  to  adhere  to 

these  rules ;  and,  as  to  others,  claim  that  the  American 

law  governed.    At  least  a  doubt  may  be  suggested 

whether    this  latter  application   of  American  law 

really  follows  as  a  matter  of  course ;  and  whether 

items  not  embraced  in  these  rules  would  not  be 
39 
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thereby  rejected  altogether  from  general  average. 
The  general  average  having  to  be  settled  according 
to  York- Antwerp  Rules,  if  the  claimed  items  are  not 
embraced  in  such  rules,  then  it  would  seem  to  follow 
logically  that  they  could  not  be  deemed  general 
average  at  all.  At  least  the  doubt  is  unquestioned, 
and  litigation  only  could  settle  the  question. 

The  following  occurs  in  the  report  of  the  minority 
of  the  Special  Committee  appointed  by  the  New  York 
Chamber  of  Commerce  : — 

"  The  mode  that  has  been  recommended  for 
bringing  these  rules  into  operation  is  the  insertion 
in  bills  of  lading  and  charter-parties  of  the  following 
clause  :  *  General  average,  if  any,  payable  according 
to  York  and  Antwerp  Rules.'  As  it  has  been  thought 
by  some  that  this  might  be  construed  to  limit  general 
average  to  such  cases  as  are  provided  for  by  these 
twelve  rules,  it  may  be  well,  in  order  to  allay  any  such 
apprehensions — whether  well-founded  or  not — to  add 
to  the  clause  the  words  *  so  far  as  applicable. ' " 

It  would  thus  appear  that  the  authors  of  the 
abovenamed  reports  are  certainly  of  opiniop  that  the 
York- Antwerp  Rules  do  not  provide  for  all  cases  of 
general  average,  and  they  also  express  a  doubt  as  to 
whether  the  clause  to  pay  general  average  according 
to  York-Antwerp  Rules,  may  not  be  construed  to 
Umit  claims  for  general  average  to  such  cases  only  as 
are  provided  for  by  these  rules. 
Lien.  That  the  shipowner,  and  the  master,  as  his  agent, 
have  a  lien  on  the  goods  carried  in  their  ship  for  the 
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freight,  is  a  proposition  which  appears  never  to  have 
been  disputed.^ 

The  lien  of  the  owners  is  as  perfect  for  the  hire  of 
the  vessel  stipulated  in  the  charter-party,  as  it  is 
for  the  freight  stipulated  in  the  bill  of  lading.  In 
both  oases  the  claim  is  privileged  in  the  same  degree 
and  to  the  same  extent. « 

As  long  as  the  goods  remain  in  the  possession  of 
the  master,  the  shipowners,  and  their  agent,  the 
master,  has  a  lien  on  them  at  common  law,  not  only 
for  freight  due,  but  also  for  general  average,  and  this 
lien  is  given  to  the  master  without  any  provision  for 
it  being  made  either  in  thp  bill  of  lading  or  other- 
wise, and  they  cannot  be  compelled  to  part  with  the* 
goods  until  such  freight  be  paid.' 

The  essential  foundation  of  the  right  of  lien  is 
possession.  The  right  of  retaining  possession  of  the 
cargo  until  the  freight  of  the  ship  was  discharged, 
appears  to  have  been  allowed  to  the  master  by  most 
of  the  maritime  codes  of  Europe,  and  according  to 
the  principle  by  which  all  liens  by  the  common  law 
are  regulated,  if  the  master  once  voluntarily  part 
with  the  possession  of  the  goods  out  of  his  own  or 
his  agent's  hands,  he  loses  his  lien  upon  them,  and 
cannot  afterwards  reclaim  them.* 

The  captain  or  master  may,  it  is  true,  exercise,  as 

1  Parsons  on  Sh.,  vol.  1,  p.  174  n.  2. 
»  Ibid,,  175. 

^  The  cargo  ex  Galam,  33  L.  J.  Adm.  97 ;  Sodergren  r.  Flight,  6 
East.  Rep.  622 ;  Kirchner  x>.  Venus,  7  W.  R.  456. 
*  Cross  on  Lien,  pp.  4,  288,  289. 
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agent  and  on  behalf  of  the  owner,  a  right  of  lien 
upon  the  merchandise  and  cargo  consigned  by  his 
ship,,  for  the  carriage  in  respect  thereof;  for  the 
owner's  rights  are,  as  regards  the  carriage,  co-exten- 
sive with  that  of  a  common  carrier,  and  any  part 
may  be  detained  for  the  freight  of  all  that  is 
consigned  to  the  same  person,  even  though  some 
part  may  have  been  previously  removed  into  a 
lighter'  alongside  a  ship  which  has  been  sent  by 
the  consignee,  but  which  the  master  has  fastened 
to  the  ship's  side  to  prevent  its  final  removal.' 
Such  right,  however,  extends  to  the  charges  for 
fpei^t  only,  and  not  to  those  for  wharfage.*  Nor 
does  it  exist  except  in  those  cases  where  the  master 
of  the  vessel  has  a  power  to  receive  the  freight.  He 
has  no  prospective  lien  thereupon,  so  as  to  insist  upon 
paymenttohimself  instead  of  to  the  owner;  although 
a  payment  to  him  in  the  absence  of  any  notice  by  the 
owner  to  the  charterer  to  withhold  it,  will  be  a  good 
and  valid  payment. ' 

In  England,  if  goods  are  placed  in  the  West  India 
or  Bast  India  Company's  Dock  warehouses,  the  ship 
master  may  give  notice  to  those  bodies  to  detain 
them  until  the  freight  be  paid.* 

Section  68,  25  and  26  Vict.,  c.  63,  provides  that, 

^  Wardt?.  Felton,  lEast.Eep.  607;  Sodergren  v.  Flight,  cited  in 
Hanson  v.  Meyer,  6  East.  Eep.  622;  Aipig.  on  Car.,  s.  370. 
«  Bishop  r.  Ware,  3  Camp.  360. 

*  Atkinson  v,  Cotesworth,  3  B.  &  0^649. 

♦  Faith  V,  The  East  India  Co.,  4  B.  &  Aid.  630 ;  Horncastle  c. 
Farran,  3  B.  &  Aid.  497. 
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"  if  the  shipowner  gives  to  the  warehouse  owner 
notice  in  writing  that  the  goods  are  to  remain  subject 
to  a  lien  for  freight  or  other  charges  payable  to  the 
shipowner  to  an  amount  to  be  mentioned  in  such 
notice,  the  goods  so  landed  shall,  in  the  hands  of  the 
warehouse  owner,  continue  liable  to  the  same  lien, 
if  any,  for  such  charges  as  they  were  subject  to 
before  the  landing  thereof*';  and  under  this  section  it 
has  been  held,  that  a  master  who  wilfully  inserts 
in  a  notice  a  sum  in  excess  of  that  for  which  he 
has  a  lien,  is  guilty  of  a  wrongful  detention  of  goods, 
and  is  liable  in  an  action  for  a  breach  of  daty.^ 

In  bags  of  linseed,^  the  Court  held  that  the  lien  of 
a  vessel  for  freight  depends  upon  possession,  and  is 
lost  by  delivery;  but  this  important  qualification  of 
the  t'ule  is  stated:  "It  is  frequently  understood 
between  the  parties,  that  transferring  the  goods  from 
the  ship  to  the  warehouses  shall  not  be  regarded 
as  a  waiver  of  the  lien,  and  that  the  shipowner 
reserves  the  right  to  proceed  in  rem  to  enforce  it, 
if  the  freight  is  not  paid ;  and  if  it  appears  by  the 
evidence  that  such  an  understanding  did  exist 
between  the  parties,  before  or  at  the  time  the  cargo 
was  placed  in  the  hands  of  the  consignee,  or  if  such 
an  understanding  is  plainly  to  be  inferred  from  the 
established  local  usage  of  the  port,  a  court  of 
Admiralty  will  regard  the  transaction  as  a  deposit  of 
the  goods,  for  the  time,  in  the  warehouse,  and  not  as 

1  Wilhelm  Miedbrodt  c.  James  FitzSimon,  44  L.  J.  Adm.  25. 
«  Black,  108. 
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an  absolute  delivery ;  and  on  that  ground  will  consider 
the  shipowner  as  still  constructively  in  possession,  so 
far  as  to  preserve  his  lien  and  his  remedy  in  reya^^ 

Where  goods  are  not  required  to  be  landed  at  any 
particular  dock,  and  the  common  practice  is  to  land 
them  at  a  public  wharf,  and  direct  the  wharfinger  not 
to  part  with  them  until  the  charges  upon  them  are 
paid,  in  such  case  the  wharfinger  becomes  the  ship- 
master's agent,  and  the  goods  remain  constructively 
in  the  possession  of  the  latter.^ 

Wher  ea  ship  is  chartered,  but  the  shipowner  and 
master  are  still  legally  in  possession  of  it,  they  have 
a  lien  against  the  charterer,  and  all  persons  claiming 
through  him,  on  all  goods  shipped  by  the  charterer  for 
the  sum  which  is  to  be  paid  for  the  hire  of  the  ship ; 
such  possession  is  necessary,  for  a  person  who  has 
not  in  law  the  possession  of  the  goods,  cannot  have 
a  lien  on  them'  unless  such  right  has  been  reserved 
by  express  agreement  in  the  bill  of  lading  or 
otherwise.* 

If  the  ship  is  disabled,  or  the  voyage  is  abandoned 
by  the  master  without  transhipiping  the  goods  as 
agent  of  the  shipowner,  or  forwarding  the  same  to 
their  destination,  fi'eight  not  having  been  earned, 
there  will  be  no  lien  on  the  goods. 


^  Ang.  on  Car.,  note  to  sec.  370. 

•  Ang.  on  Car.,  sec.  372. 

3  Saville  ».  Campion,  2  B.  &  Aid.  603  ;  Tate  v.  Meek,  8  Taunt.  280. 

♦  Small  c.  Moates,  9  Bing.  574  ;  Faith  v.  East  India  Co.,  4  B.  <k 
Aid.  630. 
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A  sum  of  money  payable  in  advance,  though 
described  in  the  bill  of  lading  as  freight,  does  not 
acquire  its  legal  character,  nor  do  its  legal  incidents 
attach  to  it,  nor  has  the  master  any  lien  on  the 
goods  for  such  sum  J 

Neither  can  any  lien  be  claimed  if  the  shipowner 
stipulates  that  the  freight  shall  not  be  paid  until 
after  the  delivery  of  the  cargo. ^ 

If  the  goods,  even  6f  the  same  owner,  are  sent 
in  the  same  ship,  under  different  contracts  to  carry, 
with  a  different  terminus  in  each,  no  lien  attaches  for 
freight  under  one  contract  upon  goods  shipped  under 
the  other. ^ 

Where  a  master,  in  order  to  preserve  cargo,  takes 
measures  such  as  a  wise  and  prudent  man  would 
think  most  conducive  to  the  benefit  of  all  concerned,  he 
has  a  lien  on  the  cargo  for  the  expenses  so  incurred.* 

In  the  absence  of  express  agreement,  the  shipowner 
and  master  have  no  lien  on  the  goods  for  demurrage,^ 
or  for  wharfage,^  or  for  pilotage  or  port  charges,^  or 
for  unliquidated  damages  for  short  loading,  which 
have  been  contracted  for  in  the  charter-party,  under 

1  Kirchner  v.  Venus,  12  Moo.  P.  C.  C.  361 ;  7  W.  R.  456  ;  How  r. 
Kirchner,  11  Moo.  P.  C.  0.  21 ;  6  W.  R.  139;  Blakey  t?.  Dixon,  2 
B.  &  P.  321. 

«  Foster  v.  Colby,  28  L.  J.  Ex.  81.  . 

3  Ang.  on  Car.,  s.  373. 

*  The  cargo  ex  Argos,  42  L.  J.  Adm.  49. 

*  Phillips  r.  Rodie,  15  East.  Rep.  547 ;  Gray  t?.  Carr,  Law  R.  6 
Q.  B.  537;40L.  J.  Q.  B.  257. 

*  Bishop  V.  Ware,  3  Carop.  360. 

7  Faith  V.  East  India  Co.,  4  B.  &  Aid.  630. 
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the  term  dead  jfreight* ;  or  for  unliquidated  damages, 
in  respect  of  breaches  of  covenants  contained  in  the 
charter-party* ;  and  no  special  lien  can  be  claimed  by 
usage,  unless  both  parties  to  the  agreement  were 
cognizant  of  the  usage  when  the  agreement  was 
entered  into. ' 

Even  if  the  charter-party  gives  to  the  shipowner  a 
lien  on  each  part  of  the  cargo  for  the  whole  freight, 
or  a  lien  on  the  goods  with  regard  to  the  alleged 
dead  freight,  demurrage,  and  damage  in  the  nature 
of  demurrage,  such  an  obligation  cannot  be  imposed 
upon  the  owners  and  consignees  of  the  goods  under 
the  bill  of  lading,  unless  such  liability  be  clearly 
imposed  by  plain  words  in  the  bill  of  lading.* 
Bill  of  The  master,   when   he   signs  the  bill  of  lading, 

lading  to  , 

be  given  biuds  himself  to  deliver  the  goods  to  the  holder  of 
deiiveryof  that  documeut.  As  a  general  rule,  a  master  is  not 
isgranted.  bound  to  unload  except  on  production  of  the  bill  of 
lading,  for  if  the  goods  should  get  into  the  possession 
of  a  third  person,  who  should  refuse  to  deliver  them 
up,  the  master  would  be  responsible.  Therefore,  if 
the  bill  of  lading  is  not  forthcoming,  the  master 
is,  in  general,  justified  in  refusing  to  deliver  up 
the  goods,  because  the  holder  of  the  bill  of  lading 
may  come  forward  and  say  that  he  is  entitled,  and 

* 

^  Gray  r.  Carr,  Law  R.  6  Q.  B.  623  ;  McLean  v.  Fleming,  Law  E. 
2  H.  L.  128. 

«  Faith  D.  East  India  Co.,  4  B.  &  Aid.  630  ;  Ang.  on  Car.,  s.  388. 

'  Xircliner  r.  Venus,  12  Moo.  P.  C.  C.  361 ;  6  W.  R.  466. 

*  Smith  V.  Sieveking,  24  L.  J.  Q.  B.  257  ;  s.  c.  4  El.  &  Bl.  945;  5 
El.  &  Bl.  589.  . 
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consequently  the  master  has  a  right  to  say,  "  I  am  not 
bound  to  unload  unless  I  am  secure  from  the  claim 
of  the  holder  of  the' bill  of  lading."^ 

Where  the  defendants  chartered  a  vessel  of  the 
plaintiffs,  and  thirty -five  running  days  were  to  be 
allowed  for  landing  and  discharging,  and  ten  days 
more  on  demurrage,  at  £5  a  day.     The  defendant's 
factors  abroad,  under  a  contract,  put  a  cargo  on  boards 
and  the  master  signed  bills  of  lading  making  the  goods 
dehverable  to  order  or  assigns,  he  or  they  paying 
freight  as  per  charter-party.  The  defendants  refused 
to  accept  a  bill  of  exchange  for  the  price  of  the 
goods,  on  the  ground  that  the  goods  were   not 
according  to  contract,  and  the  factor's  agents,  in 
consequence,  retained  the  bill  of  lading.     When  the 
vessel  arrived,   eight   lay    days   remained   for  the 
discharge.      The    defendants   informed  the  master 
of  the  dispute  respecting  the  cargo,  and  stated  that 
to   prevent  delay  of  the  ship,  they  were  ready   to 
receive  the  cargo  for  whom  it  might  concern*    The 
factor's  agent  gave  the  master  notice  not  to  deliver 
the  cargo,  except  on  the  production  of  the  bill  of 
lading,  stating  that  it  wouldnot  be  produced  until  they 
received  advices  from  abroad,   and    suggested  the 
discharge  of  the  cargo  at  some  respectable  house  other 
than  the  defendant's.     On  the  last  of  the  demurrage 
days,  the  factor's  agents  produced  the  bill  of  lading 
and  received  the  cargo,  which  took  seven  days  to 

^  The  cargo  ex.  Argos,  42  L.  J.  Adm.  49 ;  Erichsen  v.  Borkworth, 
28  L.  J.  Ex.  95 ;  3  Hurl.  &  N.  601,  894 ;  5  Jur.  N.  S .  61. 
40 
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deliver.  Held,  that  there  was  nothing  in  this  case  to 
interfere  with  the  ordinary  right  of  the  master  to 
refuse  to  deliver  the  goods  without  the  production  of 
the  biU  of  lading,  and  the  defendants  were  Uable  for 
the  detention  of  the  ship  during  the  demurrage  days, 
and  for  the  few  days  beyond  them  that  it  took  to 
unload.* 

If,  after  the  master  has  signed  a  bill  of  lading  for 
goods,  he  ventures  to  deliver  them,  without  receiving 
the  bill  of  lading  from  the  proper  holder  or  indorsee 
of  the  same,  according  to  its  tenor,  or  an  indemnity, 
he  may  become  answerable  for  the  cargo  to  a  bona 
fide  holder  of  the  bill  of  lading  for  value.^ 

The  general  rule  applicable  to  carriers  and  other 
persons  contracting  to  deliver  goods,  is  that  a  personal 
delivery  is  necessary.  But  this  rule  does  not  apply 
to  the  case  of  ships :  the  usages  of  trade  having 
constituted  a  delivery  on  the  wharf  with  notice  to 
the  consignee  sufl&cient.  The  delivery  must  be  on  a 
wharf  which  is  suitable  for  the  cargo  which  is  to 
be  placed  upon  it ;  if,  then,  the  goods  are  injured 
in  consequence  of  the  insufficiency  of  the  wharf, 
the  vessel  is  liable  as  if  no  delivery  had  taken 
place.' 

But  the  master  has  no  right  to  land  the  goods  at  a 
wharf  if  the  consignee  is  ready  and  willing  to  accept 

1  Erichsen  e.  Barkworth,  28  L.  J.  Ex.  95. 
^  Nathan  v.  Giles,  5  Taunt.  558. 

^  Hyde  ».  Trent  and  Mersey  Nav.  Co.,  6  T.  R.  389 ;  Parsons  on 
Sh.,  vol.  I.,  222. 
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delivery  acaording  to  the  terms  of  the  bill  of  lading, 
and  requests  the  master  to  deliver  to  himself,  and  not 
to  land  the  goods  at  a  wharf,  although  the  vessel  be 
moored  against  it.  The  master  will  be  liable  to  an 
action  if,  under  such  circumstances,  he  land  the 
goods  on  the  wharf/ 

The  bill  of  lading  remains  in  force  so  long  as  com-  On©  bin 
plete  delivery  and  possession  have  not  been  given,  to  executed, 
some  person  having  the  right  to  claim  it.  void!^^ 

As  the  bona  fide  parting,  with  thd  bill  of  lading, 
while  the  goods  are  at  sea,  be  it  one  bill  out'  of  a  set  of 
three,  or  be  it  one  bill  alone,  is  a  parting  with  the 
ownership  of  the  goods,  it  follows,  that  it  is  the  duty 
of  the  master  to  deliver  the  goods  to  the  bona  fide 
transferree  and  the  holder  of  the  first  bill  of  lading,^ 
under  a  proper  indorsement  of  the  bill  of  lading, «  in 
accordance  with  the  terms  of  the  bill  of  lading, 
on  payment  of  the  freight  and  of  any  other  charges 
which  the  master  is  entitled  to  make.* 

But  it  may  happen  that  the  consignor  of  the  goods, 
for  which  the  master  has  signed  bills  of  lading, 
has  indorsed  one  bill  of  lading  to  one  person,  and 
another  bill  of  lading  of  the  same  goods  to  another 
person. 

This  did  happen  in  one  reported  case/  where  the 

1  Syeds  r.  Hay,  4  T.  R.  260. 

*  Barber  r.  Meyerstein,  Law  R.  4  H.  L.  326. 
3  Kay  on  Sh.,  vol.  I.,  344. 

*  Ibid, 

'  Fearon  r.  Bowers,  1  H.  Blkst.  364 ;  cited  in  Lickbarrow  v. 
Mason,  1  Sm.  L.  C.  5  edit.  705. 
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consignor  indorsed  one  of  the  bills  of  lading  to  the 
vendee  of  the  goods»  an^  another  to  his  own  partner, 
with  instructions  to  present  it  in  case  the  vendee  was 
not  solvent.  On  the  arrival  of  the  vessel,  the  consig- 
nor's partner  presented  his  bill  of  lading,  and  at  the 
same  time  an  indorsee  for  value  of  the  other  bill  of 
lading  presented  his  bill.  The  master  delivered  the 
cargo  to  the  consignor's  partner,  and  it  was  held,  that 
he  was  justified  in  doing  so,  as  the  master  is  only 
bound,  when  both  bills  are  presented  at  the  same 
time,  to  deliver  the  goods  upon  one  of  the  bills  of 
lading,  and  by  the  usage  of  trade,  he  is  not  bound  to 
inquire  into  the  comparative  merits  of  claims  under 
different  bills  of  lading,  but  only  to  deliver  the  goods 
upon  one  of  the  bills  of  lading. 

Therefore,  where  several  bills  of  lading  have  been 
made  out  and  forwarded  to  several  consignees,  it 
follows,  that  the  master  is  justified  in  delivering  the 
goods  to  the  holder  of  the  first  bill  of  lading  which 
is  presented  to  him,  if,  at  the  time  of  such  delivery, 
he  had  not  received  any  notice  of  a  prior  dealing  with 
the  bill  of  lading.' 

But,  if  the  master  had  notice  or  knowledge,  before 
he  delivered,  who  was  the  first  person,  who  for  value 
had  got  the  transfer  of  a  bill  of  lading  of  the  goods, 
it  would  be  his  duty  to  deliver  them  to  such  person, 
inasmuch  as  the  property  of  the  goods  is  in  him,^ 

1  The  Tigress,  32  L.  J.  Adm.  97 ;  s.  c.  B.  &  L.  88 ;  Barber  v.  Meyer- 
Btein,  36  L.  J.  C.  P.  48  ;  s.  c.  39  L.  J.  C.  P.  187 ;  Greenway  v.  Fisher, 
1  Car.  &  P.  192. 


\ 
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although  his  bill  of  lading  may  be  only  one  of  a  set 
of  three  bills.  ^ 

It  is  only  when  the  master  has  no  notice  of  the  first 
deahng  with  the  bill  of  lading,  that  he  is  justified  in 
delivering  to  the  holder  of  either  of  the  other  after- 
acquired  bills.^ 

In  the  case  of  conflicting  claims,  the  master,  before 
he  parts  with  the  goods,  should  take  care  to  require 
an  indemnity. 

If,  before  the  master  has  delivered  the  goods,  the 
vendor  claims  to  stop  in  transitu  and  to  forbid  the 
deHvery,  the  master  is  not  entitled  to  retain  the 
custody  of  the  goods  until  he  ascertains  who  is 
entitled  to  the  delivery,  but  he  must  deliver  them  to 
the  vendor.' 

The  vendor  exercises  his  right  of  stoppage  in 
transitu  at  his  own  peril.  It  is  the  duty  of  the 
master  to  give  effect  to  that  right,  by  giving  up  the 
goods  to  the  vendor,  so  soon  as  the  master  is  satisfied 
that  it  is  the  vendor  who  claims  the  goods,  unless, 
indeed,  the  master  is  aware  of  some  legal  defeasance 
of  the  vendor's  claim.  It  is  not  necessary  for  the 
vendor  to  prove  to  the  master  that  he  (the  vendor) 
has  a  right  to  stop  the  goods.* 

The  master  may  sometimes  suffer  from  an  inno- 
cent mistake,  but  he  can  always  protect  himself  by 

1  Caldwell «?.  Ball,  1  T.  R.  217. 

*  Barber  t?.  Meyerstein,  Law  R.  4  H.  L,  336. 
^  The  Tigress,  32  L.  J.  Adm.  97. 

*  lUd, 
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requiring  an  indemnity  from  the  person  to  whom  he 
delivers,  or  by  filing  an  interpleader  in  Chancery,  to 
try  who  is  entitled  to  the  delivery  of  the  goods.  This 
step  it  is  his  duty  to  take  if  he  have  any  doubt.  * 

Where  goods  have  been  deposited  by  the  master  of 
a  vessel  with  a  wharf  or  warehouseman,  under  the 
provisions  of  25  and  26  Vict.,  c,  63,  sec.  68,  with  a 
stop  for  freight,  the  only  authority  conferred  upon 
the  wharf  or  warehouseman  by  the  master  is,  to 
detain  the  goods  imtil  payment  of  the  freight,  and 
then  to  deliver  them  to  the  owner  of  the  bill  of  lading. 
Upon  the  release  of  freight  the  interest  and  duty  of 
the  master  ceases,  and  the  wharf  or  warehouseman 
becomes  either  a  simple  agent  for  the  holders  of 
the  bill  of  lading,  or  mere  bailees  of  the  parties  who 
enter  the  goods  with  them,  and  they  should  in  all 
cases  where  there  is  any  doubt  as  to  who  is  the 
proprietor  of  the  goods — for  instance,  when  the  holder 
of  the  goods  presents  the  bill  of  lading  and  demands 
delivery  of  the  goods,  either  to  require  the  first  of  the 
set  of  the  bills  of  lading  to  be  produced,  or  to  take  an 
indemnity ;  otherwise  they  may  be  liable  to  the  bona 
fide  holder  of  the  first  of  the  set  for  a  conversion  of 
the  goods. 

Thus,  where  the  plaintiflfs  advanced  a,  sum  of 
money  to  C.  and  Co.  upon  the  security  of  certain 
goods  shipped  for  London,  of  which  C.  and  Co. 
were  the  consignees  and  owners.  A  bill  of  lading 
representing  the  goods  was  indorsed  and  delivered  to 

»  Kay  on  Sh.,  vol.  1,  346. 
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the  plaintiffs  by  0.  and  Co.  as  collateral  security  for 
the  goods.    The  bill,  so  indorsed  and  delivered,  had 
been  signed  by  the  master  of  the  ship  in  a  set  of  three, 
each  of  which  was  marked    **  First,*'   **  Second,'* 
"  Third,"  making  the  goods  deliverable  to  **  C.and 
Co.,  or  their  assigns."     Freight  was  made  payable 
in  London,  and  the  bills  of  lading  contained  the  usual 
clause,  **the  one  of  which  bills  being  accomplished, 
the  rest  to  stand  void."     It  was  the  **  First"  of  the 
set  which  was  transferred  to  the  plaintiffs  by  C.  and 
Co.,   and  it  was  the  only  one    which  they  ever 
indorsed.     On  the  same  day  that  the  ship  arrived  in 
London,  0.  and  Co.  made  entry  of  the  goods  on  board 
which  were  consigned  to  them,  and  these  goods  were 
landed  and  placed  in  the  custody  of  the  defendants 
in  their  warehouses.     The  following  day  the  master 
lodged  with  the  defendants  a  notice,  directing  them 
to  detain  the  cargo  until  the  freight  should  be  paid. 
Two  days  later,  0.  and  Co.  produced  to  the  defendants 
the   "Second"   part   of  the  set    of  three    of  the 
bills  of  lading  of  the  goods  in  question,  and  the 
defendants  then  entered  C.  and  Co.  in  their  books  as 
the  proprietors  of  the  goods.     Subsequently,  the  stop 
for  freight  was  removed,  and  the  defendants  delivered 
the  goods  to  third  parties  under  delivery  orders  signed 
by   "  C.   and   Co.,"   and  lodged  by  them  with  the 
defendants.     These  orders  and  deliveries  were  made  . 
entirely  without  the  knowledge  of  the  plaintiffs.     Li 
an  action  by  the  plaintiffs  against  the  defendants  to 
recover  the  value  of  the  goods  represented  by  the  bill 
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of  lading,  of  which  the  plaintiffs  were  the  hotia  fide 

indorsees  and  holders  for  value : — ^Held,    that  the 

plaintiffs  were  entitled  to  judgment  on  the  ground 

that  whatever  the   rights  and   obligations   of  the 

master  of  the  ship  might  have  been,   so   long  as 

the  goods  were  still  in. her  hold,  the  only  authority  . 

conferred  upon  the  defendants  by  the  master  was 

to  detain  until  payment  of  freight,  and    then   to 

deliver  to  the  holder  of  the  bill  of    lading,   and 

that,  accordingly,  upon  the  release  of  freight,   the 

defendants  became  either  agents  for  the  holder  of  the 

bill  of  lading  (in  which  case  they  were  only  authorized 

to    deliver  to    the  plaintiffs)    or    warehousemen, 

who,  as  such,  had  been  guilty  of  a  conversion  in 

delivering  the  goods  upon  the  order  of  C*  and  Co. 

to  third  parties,  to    sell  or  use     for    their   own 

benefit.  ^ 

Bight  A  right  and  true  delivery  of  goods,  according  to 

deHvery.     biUs  of  lading  in  the  common  form,  means  in  law  a 

dehvery  of  the  entire  number  of  chests  or  packages, 

without  reference  to  the  condition  of  their  contents 

at  the  time  of  their  being  landed ;  damage  thereto, 

although  occasioned  by  the  default  and  negligence  of 

the  master  and  crew,  being  no  answer  to  a  demand 

for  freight,  but  only  subject  of  a  cross  action  for 

damages.' 


2 


1  Glynn,  Mills,  Currie,  &  Co.  t?.  The  East  &  West  India  Dock  Co., 
49  L.  J.  Q.  B.  303. 

*  Davidson  v.  Gwynne,  12  East.  Eep.  381,  393 ;  Shields  ».  Davis,  6 
Taunt.  65';  McLach.  on  Sh.  436. 
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Speaking  of  a  delivery  that  would  satisfy  and  Cuatomary 
exhaust  the  bill  of  lading,  Willes,  J.,  says,  "There 
can  be  no  complete  delivery  of  goods  until  they  are 
placed  under  the  dominion  and  control  of  the  person 
who  is  to  receive  them."^  It  is  in  this  sense  that 
delivery  is  used  here.  The  manner  of  delivering  the 
goods,  and  consequently  the  period  at  which  the 
responsibility  of  the  master  and  owners  will  cease, 
depends  upon  the  custom  of  particular  places,  and 
the  usage  of  particular  trades. « 

Delivering  cargo  is  as  much  the  duty  of  the 
shipowner  and  master  as  of  the  merchant;  and 
consequently,  if  there  is  no  stipulation  respecting  it 
in  the  charter-party,  the  law  implies  that  each  party 
shall  use  reasonable  diligence  in  performing  his 
part  of  the  delivery  at  the  port  of  discharge :  the 
merchant  is  to  be  ready  to  receive  in  the  usual 
manner,  and  the  shipowner,  by  his  master  and  crew, 
to  deliver  in  the  usual  manner.^  In  such  case  there 
is  no  implied  contract  that  the  discharge  of  the  cargo 
shall  be  performed  in  the  time  usually  taken  at  the 
port.* 

If  the  shipowner  agrees  to  deliver  at  a  named  port, 
no  part  of  the  port  being  expressly  named  for 
discharging,  there  can  be  no  doubt  that  under  usual 

^  Meyerstein  t?.  Barber,  Law  R.  2  C.  P.  50. 

^  Gatliffe  v.  Bourne,  7L.  J.  C.  P.  172;  PetrococLino  t?.  Bott,  43  L. 
J.  0.  P.  214 

3  Ford  V.  Cotesworth,  Law  R.  4  Q.  B.  134 ;    s.   c.  Law  R.    5 
Q.  B.  645. 

^  Ibid. 
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oircumstances»  the  ship  ought  to  be  brought  to  the 
place  in  the  port,  where  cargo  such  as  she  carries  is 
ordinarily  discharged.  But  what  is  a  compliance 
with  the  shipowner's  contract  to  deliver  in  the  named 
port,  must  always  deppnd  on,  and  vary  with,  the 
existing  state  of  things  in  the  port.^ 

Thus,  where  a  cargo  of  pit-props  was  shipped  to 
be  unladen  at  Sunderland,  '^  at  the  usual  place  of 
discharge,  and  according  to  the  custom  of  the  port"; 
on  arriving  at  S.,  the  vessel  at  once  proceeded  to 
the  South  Dock,  and  was  being  moored  there,  when 
the  consignees'  agent  directed  the  master  to  remove 
her  to  the  Gill  Dock,  which  the  master  refused  to 
do.  Both  docks  were  usual  and  customary  places  of 
discharge.  Held,  that  the  master  was  not  bound  to 
lie  in  the  river  waiting  for  instructions,  and  was 
justified  in  at  once  mooring  in  the  South  Dock,  but 
that  having  received  instructions  to  discharge  his  cargo 
in  the  Gill  Dock,  he  was  bound  to  obey  them.^ 

The  manner  of  delivering  the  goods,  and  conse- 
quently the  period  at  which  the  responsibility  of  the 
master  and  owners  will  cease,  depends  upon  the  prac- 
tice and  custom  usually  observed  in  the  port  or 
place  of  delivery.5 

The  delivery  of  goods  under  a  bill  of  lading,  where 
such  delivery  is  not  expressly  in  accordance  with  the 

*  Cargo  ex  Argos,  Law  E.  5  P.  C.  157. 
»  The  Felix,  87  L.  J.  Adm.  48. 

«  GatliflTe  r.  Bourne,  4  Bing.  N.  C.  314 ;  Syeds  r.  Hay,  4  T.  R.  2  60 ; 
Kay  on  Sh.,  pp.  350, 351. 
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terms  of  the  bill  of  lading,  must  be  a  delivery  accord- 
ing to  the  practice  and  custom  usually  observed  in 
the  port  and  place  of  delivery.  An  issue  raised  upon 
an  allegation  of  such  a  mode  of  delivery  would  accom- 
modate itself  to  the  facts  of  each  particular  case ;  and 
would  let  in  every  species  of  excuse  from  the  strict 
and  literal  compliance  with  the  precise  terms  of  the 
bill  of  lading,  which  must  necessarily  be  allowed  to 
prevail  with  reference  to  the  means  and  accommoda- 
tion for  landing  goods  at  diflferent  places ;  the  time  of 
the  arrival  and  departure  of  the  vessel;  the  state  of  the 
tide  and  wind ;  interruptions  from  accidental  causes ; 
and  all  the  other  circumstances  which  belong  to  each 
particular  port  or  place  of  delivery.* 

In  New  York  it  has  been  teld  that  landing  goods 
at  a  proper  time,  and  upon  a  proper  pier,  with  notice 
to  the  owners,  is  equivalent  to  a  delivery ;  after  which 
the  owners  take  all  risks  except  those  which  proceed 
from  the  ship  herself.  Where  the  master  of  a  vessel, 
under  an  ordinary  bill  of  lading,  on  arrival  at  New 
York,  proceeded  to  land  the  cargo  on  to  a  pier  which 
was  sufficient]  for  it  if  the  cargo  had  been  properly 
discharged  upon  it,  giving  notice  thereof  to  the 
consignee.  After  the  goods  were  discharged,  the 
ship  employed  a  watchman  to  watch  them  on  the 
pier,  but  at  the  expense  of  the  consignees.  While 
a  part  of  the  goods  remained  on  the  pier,  the  ship 
so  overloaded   it  with   other  goods  that    it  gave 

1  Gatliffe  v.  Bourne,  7  L.  J.  C.  P.  172;  Petrocochino  v.  Bott,  43 
L.  J.  0.  P.  217. 
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way,  and  these  goods  were  thrown  into  the  water 
and  damaged.  The  master  was  held  liable,  as  the 
damage  was  caused  by  his  negligent  act,  and  as  that 
was  done  in  the  ordinary  discharge  of  his  duty  as 
master,  the  ship  was  liable  for  the  damage.^ 

The  quantity  to  be  delivered  per  diem  depends, 
first,  upon  the  terms  of  the  agreement ;  secondly,  in 
the  absence  of  any  stipulation  as  to  output,  upon  the 
indisputable  custom  of  the  port ;  and  thirdly,  where 
no  usage  exists,  upon  reasonable  dispatch.  The  rate 
of  discharge  should  be  such  a  reasonable  quantity  as 
might  be  discharged  and  received  with  ordinary 
diligence,  and  proper  gear  and  vehicles.  The  custom 
of  one  port  is  not  that  of  all  others ;  in  order  to  be 
binding,  the  custom  must  be  reasonable  and  imiform. 

The  old  customs  which  took  their  rise  when  vessels 
loaded  or  took  in  cargoes  in  rivers,  retained  their 
hold  until  a  recent  period,  but  the  necessities  of  the 
steam- shipping  trade  and  competition,  appear  to  have 
completely  set  aside  the  usages  of  the  early  or  first 
half  of  the  present  century.  The  system  so  long  in 
force  with  respect  to  lay-days  has  been  completely 
revolutionised  by  free  trade  and  steam  navigation 
between  them ;  what  might  have  been  done  in  former 
years,  will  not  suffice  for  the  exigencies  of  the  present 
day. 

It  is  now  the  practice  in  the  steam-shipping  trades 
to  pay  for  **  dispatch,"  so  essential  is  it  that  vessels 
should  not  be  kept  idle.  *'  Dispatch  money"  is  also 

^  Kennedy  r.  Dodge,  2  Asp.  Mar.  Law  Ca.  565. 
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claimed  by  consignees,  under  special  contracts,  for 
all  time  saved  under  that  allowed  in  the  agreements 
for  discharging.  The  shipowner  and  the  merchants 
have  thus  separate  reasons  for  giving  the  quickest 
possible  dispatch. 

The  stipulation  in  a  bill  of  lading,  "  That  claims  for  Claims  for 

damage 

short  dehvery,  if  any,  as  well  as  every  and  all  other  must  be 
claim  or  claims  whatsoever  against  the  vessel,  must  within  a 
be  made  within  three  months  from  the  date  of  this  period! 
bill  of  lading  at  the  port  of  C.  and  at  no  other  port ; 
and  no  such  claim  or  claims  will  be  entertained  or 
admitted,  unless  supported  by  certificates  signed 
by  the  commander  of  the  vessel  before  leaving  the 
port  of  discharge,"  is  a  condition  precedent  to  the 
institiltion  of  an  action  at  the  port  of  discharge,  or 
elsewhere,  for  the  recovery  of  damages  for  short 
delivery,  or  non-delivery,  or  for  injury  to  the  cargo. 
The  stipulation  makes  it  obligatory  on  the  consignee, 
or  those  claiming  under  him,  to  prefer  his  claim,  or, 
in  other  words,  to  make  a  demand  at  the  port 
indicated  in  the  clause  for  payment  before  he  can 
maintain  his  action  for  damages. 

Thus,  where  the  bill  of  lading  provided  that  the 
claim  should  be  made  at  Calcutta,  and  an  action  was 
brought  at  Rangoon,  which  was  the  port  of  discharge, 
to  recover  damages  for  short  delivery,  but  it  appeared 
that  no  claim  had  been  previously  made  at  Calcutta, 
the  suit  was  dismissed.^ 

^  Mahomed  Ismailjee  r.  B.  I.  S.  N.  Co.  9  Cal.  W.  Eep.  C.  E. 
39G ;  Ibrahim  Moosum  r.  B.  I.  S.  N.  Co.,  8  Cal.  W.  Rep.  C.  R.  35. 
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The  clause  as  to  the  period  within  which  the  claim 
for  any  loss  or  damage  is  to  be  profeired  varies  in 
different  bills  of  lading ;  in  some  it  is  provided  as 
above,  that  **  the  claim  must  be  made  within  three 
months  of  the  date  of  the  bill  of  lading"  ;  in  others 
•*  within  one  month  after  the  delivery  of  any  portion 
of  the  goods  entered  in  the  bill  of  lading,"  whilst 
some  stipulate  that  *^  the  claim  must  be  made  before 
the  goods  are  removed." 

The  consideration  of  the  legality  and  validity  of 
this  clause  came  before  the  courts  for  the  first  time  in 
1876,  in  the  case  of  Moore  v.  Harris,^  which  was 
an  appeal  to  the  Privy  Council  from  a  judgment  of 
the  Court  of  Queen's  Bench  in  Lower  Canada, 
confirming  a  judgment  of  the  Superior  Court,  in 
which  the  appellants  were  plaintiffs  and  the  respond- 
ent was  defendant. 

The  facts  of  this  case  were  as  follows :  the 
appellants,  who  were  merchants  in  Toronto,  brought 
the  action  against  the  respondent,  the  owner  of  the 
steam-ship  "  Medway,"  one  of  a  line  of  steamers 
between  London  and  Montreal,  for  the  value  of  the 
damage  alleged  to  have  been  done  to  306  packages 
of  tea  on  the  voyage  from  London  to  Montreal.  By 
the  bill  of  lading  signed  in  London  by  the  master's 
agent  on  the  12th  of  April  1870,  the  306  packages 
were  **  to  be  delivered  from  the  ship's  deck,  when 
the  ship's  responsibility  shall  cease,  at  the  port  of 
Montreal,  unto  the  Grand  Trunk  Railway  Company, 

1  46  L.  J.  C.  P.  56. 


CLAIMS  FOR  DAMAGE,  327 

and  by  them  to  be  forwarded  thence,  per  railway, 
to  the  station  nearest  to  Toronto,  and  at  the  aforesaid 
station  delivered  to  Messrs.  Charles  Moore  &  Co. 
or  to  their  assigns.**  The  exception  contained  a  long 
list  of  special  risks,  besides  general  perils  of  the  sea, 
whether  arising  from  negligence  or  otherwise.  The 
instrument  also  contained  the  following  condition, 
upon  the  last  clause  of  which  the  material  question 
arose : — 

"  No  damage  that  can  be  insured  against  will 
be  paid  for,  nor  will  any  claim  whatever  be  admitted 
unless  made  before  the  goods  are  removed."  The 
case  of  the  plaintiffs,  as  stated,  was  that  during 
the  voyage  the  tea  "  had  become  impregnated  and 
affected  with  the  odour  and  taste  of  chloride  of 
lime  and  other  injurious  substances,"  and  that  the 
damage  so  occasioned  was  not  within  any  of  the 
exceptions  of  the  bill  of  lading.  The  defence  was, 
first,  that  the  tea  was  not  damaged  on  board  the 
ship ;  and  if  it  was,  that  in  one  way  of  accounting 
for  it,  the  injury  was  within  the  excepted  risks  ; 
and,  secondly,  that  *'  the  claim  was  barred  by  the 
delay  which  occurred  in  making  it."  The  evidence 
for  the  plaintiffs  was  to  the  effect  that,  during 
the  voyage,  scarlet  fever  broke  out  among  the 
steerage  passengers,  and  under  the  advice  of  the 
surgeon,  chloride  'of  lime  and  carbolic  acid  were 
employed  as  disinfectants.  That  the  chloride  was 
thrown  in  large  quantities  about  the  fore  cabin  and 
other  parts  of  the  ship  occupied  by  the  passengers, 
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and  carbolic  acid  sometimes  used  in  the  same  places, 
appears  to  have  been  satisfactorily  proved.     The 
plaintiffs'  packages,  and  packages  of  tea  belonging  to 
other  consignees,  were  stowed  in  the  hold  imder  this 
cabin,  and  the  passengers'  trunks  were  in  a  place 
near  them.    The  passengers,  it  was  said,  suffered 
greatly  during  the  voyage  from  the  smell  of  the  dis- 
infectants, and  when  their  trunks  were  opened  on 
shore,  the  clothes  contained  in  them  were  found  to 
be  strongly  impregnated  with  the  same  odour.     The 
ship  arrived  at  Montreal  on  the  2nd  or  3rd  of  May, 
having  sailed  from  London  on  the  14th  of  April. 
There  were  in  all  4,000  or  6,000  packages  of  tea  on 
board,  dispersed  in  various  parts  of  the  ship.     The 
plaintiffs' tea  was  landed  with  the  others,  and  all 
were  placed  in  shipping  sheds,   where  they   were 
sorted  and  then  taken  to  the  freight  sheds  of  the 
Grand  Trunk  Railway  Company.    From  thence  they 
were  carried  by  railway  to  Toronto,  and  deposited 
in  the  Railway  Company's  bonded  warehouses  there. 
After  lying  a  day  or  two  in  these  warehouses,  the 
packages  were  carried  in  the  Railway  Company's 
waggons  to  the  plaintiffs'   own   warehouse.      The 
unloading  of  the  ship  occupied  several  days,  and 
the  plaintiffs'  packages  were  forwarded  in  three 
lots. 

These  lots  were  removed  from  the  shipping  sheds 
to  the  railway  freight  sheds  in  Montreal  on  the  6th, 
9th,  and  12th  of  May,  and  were  respectively  delivered 
at  the  plaintiffs'  warehouse  in  Toronto  on  the  1 3th, 
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16th,  and  17fch  May.  Much  evfdence  was  given  as 
to  the  storing  and  transport  of  the  packages  after 
they  left  the  ship,  to  exclude  the  supposition  that 
they  were  damaged  in  their  transit  from  the  ship  to 
the  plaintiffs'  warehouse.  It  appeared  that  upon  the 
arrival  of  some  of  the  packages  at  the  plaintiffs' 
warehouse,  their  shipping  clerk  and  foreman  perceived 
a  peculiar  smell  in  them,  and  called  the  attention  of 
the  cartmen  to  it. 

On  the  18th  May  the  plaintiffs  called  in  four  persons, 

viz.,  two  grocers,  a  merchant,  and  a  tea  broker,  to 

examine    the    tea,    and    obtained    from  them  the 

following  report:  **  We  find  the  entire  lot  damaged  and 

unmerchantable.     The  damage  appears  to  have  been 

caused  by  chloride  of  lime,  or  some  other  chemical. 

We  find  the  packages  impregnated  with  the  odour,  as 

also  the  contents."  On  the  27th  of  May  another  survey 

of  the  tea  was  held  for  the  purpose  of  obtaining  a 

return  of  duty,   and  the  surveyors  then  called  in, 

reported  damage  to  the  extent  of  ninety-nine  per 

cent.     No  notice  whatever  of  the  damage  or  of  these 

surveys  was  given  to  the  captain  or  agent  of  the 

ship  until  the  30th  of  May,  when  the  solicitors  of  the 

plaintiffs  wrote  to  Mr.  Shaw,  the  agent  for  the  ship 

at  Montreal,  informing  him  that  "  the  tea  upon  its 

arrival  was  found  to  have  been  spoiled  and  rendered 

almost  worthless  by   reason    of   its    having   been 

improperly  carried/'  and  inviting  him  to  be  present  at 

a  survey  of  the  tea  proposed  to  be  held  on  the  9th  of 

June.    To  this  letter,  which  was  received  on  the  3rd 
42 
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of  June,  no  answer  was  returned.  The  survey, 
however,  took  place,  and  a  report,  in  substance  the 
same  as  that  of  the  18th  of  May,  was  made.  Other 
evidence  was  given  by  the  plaintiffs,  but  none  as  to 
the  condition  of  the  tea  when  shipped.  The  defendant 
called  witnesses  to  rebut  the  presumption  that  the 
damage  was  done  in  the  ship,  and  among  them 
stevedores  and  others,  who  were  present  when  the 
cargo  was  discharged,  who  said  that,  as  far  as  they 
observed,  the  floors  over  the  hold  were  tight  and  the 
packages  undamaged. 

Their  Lordships  were  of  opinion  that  there  was  a 
strong  prima  facie  case  that  the  damage  was  done  in 
the  ship,  but  their  decision  rested  entirely  on  the 
express  condition  in  the  bill  of  lading.  Sir  Montague 
Smith,  in  dehvering  the  judgment  of  the^court,  said: 
"  It  was  not,  and  could  not,  be  denied  that  this 
condition,  stringent  as  it  is,  was  binding  on  the 
consignees  ;  but  its  application  to  the  claim  in 
question  was  disputed.  It  was  contended  that 
*  before  the  goods  are  removed,'  meant  removal  from 
the  ship  at  Montreal,  and  not  from  the  railway 
station  at  Toronto ;  and  that  the  condition  appUed 
only  to  apparent  damage,  and  the  injury  sustained  by 
the  tea  was  not  such  damage.  There  is  undoubtedly 
dijBBiculty,  owing  to  the  ambiguous  language  and 
inconsistent  provisions  of  the  bill  of  lading,  in  deter- 
mining whether  the  removal  referred  to  was  that  from 
the  ship  or  the  railway  station.  The  construction 
most  consistent  with  the  rest  of  the  instrument  seems 
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to  point  to  the  latter  place.     It  was  at  tte  railway 

station  that  in  express  terms  the  goods  were  to  be 

delivered  to  the  plaintiffs,  *  freight  being  payable  by 

the  consignees  as  per  margin;'  this  freight  being,  as 

it  was  admitted,  a  through  freight  from  London  to 

Toronto.     By  another  clause  it   is    provided   tha^ 

*  goods  must  be  taken  away  within  twenty-four  hours 

after  arrival  at  the  railway  station  to  which  they  are 

destined.'     Again,  freight  is  made  due  if  payable  by 

consignees,  *  on  arrival  at  the  place  of  destination.' 

On  the  other  hand  it   was  pointed  out,  that  it  is 

provided  that  the  goods  are  to  be  delivered  from  the 

ship's  deck,  where  the  ship's  responsibility  shall  cease, 

and  this  delivery  is  to  be  to  the  Railway  Company ; 

but,  although  the  liability  of  the  ship  for  the  subsequent 

damage  then  ceases,  it  would  be  the  duty  of  the  ship 

to  contract  with  the  Railway  Company  to  carry  on 

the  goods  to  Toronto,  and,  as  already  observed,  the 

railway  station  is  spoken  of  as  the  place  of  destination, 

and  it  is  there  the  goods  are  to  be  dehvered  to  the 

plaintiflfs.     The  clause,  *  The  goods  to  be  taken  from 

alongside  by  the  consignee  immediately  the  vessel  is 

ready  to  discharge,  or  otherwise  they  will  be  landed 

and  stored  at  the  expense  of  the  consignee,  and  at  his 

risk,'  is,  no  doubt,  opposed  to  the  above  construction, 

but  this  clause  is  inconsistent  with  the  engagement 

of  the  shipowner  to  send  on  by  railway  at  a  through 

freight   to   Toronto.     It  is  evidently,  one    of  the 

printed  clauses,   and  cannot   control  the    specific 

undertaking  to  forward  the  goods  to  Toronto." 
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For  the  plaintiff  it  was  insisted  that  the  condition 
referred  to  the  removal  from  the  ship,  and  that  the 
condition  should  be  confined  to  claims  for  apparent 
damage,  since    there     was    little   opportunity    for 
examination  on  a  delivery  from  the  ship's  side,  and 
that  it  would  be  unreasonable  to  suppose  the  parties 
intended  it  to  apply  to  claims  other  than  for  such 
damage.     Supposing,  however,  removal  from  the  ship 
was  meant,  that  construction  would  not,  in  their 
Lordships'   view,   materially  assist  the  contention; 
for  in  that  case  the  Railway  Company  would  be  the 
agents  of  the  plaintiffs  to  receive  the  goods  from 
the  ship,  and  if  the  plaintiffs,  who  had  come  under 
this  stringent  condition,  were  not  content  to  leave  the 
examination  of  the  packages  to  the  oflScers  of  the 
company,  they  should  have  taken  care  to  employ  a 
competent  agent  for  that  purpose.     There  were  ship- 
ping sheds  on  the  wharf  alongside  the  ship  in  which 
the  packages  on  being  landed  were  placed,  and  where 
the  goods  remained  in  charge  of  the  agents  of  the 
ship,  who  sorted  and  afterwards  deKvered  them  to 
the  Railway  Company's  servants.     There  is  no  reason 
for  supposing  that  opportunity  would  not  have  been 
afforded  in  these  sheds  for  inspecting  and  examining 
the  packages.     The  principal  contention  on  behalf  of 
the  plaintiffs  was  that,  whichsoever  was  the  place  of 
removal  referred  to,  the  condition  should  be  confined 
to  apparent  damage.     Now,  its  language  is  plain,  and 
without  any  ambiguity.     The  first  branch  of  it,  *no 
damage  that  can  be  insured  against  will  be  paid  for,' 
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although  limited  to  insurable  damage,  clearly  applies 
to  such  damage,  whether  apparent  or  latent.  The 
words  of  the  last  branch  are  unlimited  and  universal, 
*  any  claim  whatever. '  It  was  not,  indeed,  denied  that 
these  words  would,  in  their  natural  sense,  include  aU 
damage,  but  it  was  said  they  should  be  construed  as 
the  usual  acknowledgment  found  in  bills  of  lading, 
^  shipped  in  good  condition '  has  been,  and  confined  to 
external  and  patent  damage.  It  is  to  be  observed, 
however,  that  although  the  general  understanding 
may  have  been  so  to  limit  the  words  of  this  acknow- 
ledgment, it  is  not  an  uncommon  practice  to  qualify 
them  by  such  expressions  as  *  weight,  value,  and 
contents  unknown/  But  in  truth  the  supposed 
analogy  does  not  exist.  This  is  a  condition  for  the 
shipowners*  benefit,  and  it  may  well  be,  that  stale 
claims  for  latent  damage  were  those  against  which 
he  most  desired  to  guard/' 

**  A  shipowner  may  choose  to  say,  I  will  not  be 
liable  for  any  damage  to  an  article  of  this  kind,  unless 
a  claim  is  made,  so  that  it  may  be  looked  into  and 
checked  by  my  agents  before  the  goods  are  removed 
from  their  control.  And  when  a  condition  to  this 
efiect  is  found  in  a  bill  of  lading,  expressed  ii^  language, 
which,  in  its  ordinary  and  natural  sense  includes  all 
damage,  whether  latent  or  not,  can  the  courts 
undertake  to  say  it  is  so  unreasonable  that  the  parties 
could  not  have  meant  what  they  have  said?  No 
doubt  this  condition  may  bear  hardly  on  consignees, 
but  so  also  may  the  very  large  exceptions  to  the 
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responsibility  of  the  shipowner  inserted  in  the  body 
of  this  bill  of  lading.  Certainly,  no  reasons  for  nar- 
rowing the  scope  of  the  condition  can  be  gathered 
from  the  general  tenor  of  the  instrument,  which  is 
manifestly  framed  throughout  with  a  view  to  exempt 
the  shipowner  (as  far  as  could  be  foreseen)  from 
liability  for  damage.  It  may  be  that  this  has  been 
done  to  an  unreasonable  extent,  but  the  plaintiffs 
are  merchants  and  men  of  business,  and  cannot  be 
relieved  from  an  improvident  contract,  if  it  really 
be  improvident/' 
"Weight,  As  already  pointed  out,  a  bill  of  lading  is  evidence 
contents,   agaiust  the  master  or  owner  of  the  ship,  both  of  the 

and  value 

unknown"  rcceptiou  of  tho  goods  described  in  it,  and  also  of  any 
material  fact  stated  in  the  bill  of  lading  respecting 
the  quantity,  the  quality,  the  condition,  or  any  other 
element  in  the  description  of  the  goods. 

But  where  a  person  signs  the  bill  of  lading  with 
this  qualification,  **  weight,  contents,  and  value 
unknown,"  he  merely  means  to  say  that  the  weight  is 
represented  to  him  to  bo  so  much,  and  that  he  has 
himself  no  knowledge  of  the  matter.  The  insertion 
of  the  weight  in  the  margin,  and  the  calculation  of 
freight  upon  it,  does  not  carry  the  matter  any 
further. 

Thus,  where  a  bill  of  lading  was  signed  for 
manganese,  shipped  in  bulk  and  not  weighed  at  the 
time  of  shipment,  which  described  the  manganese  as 
of  a  certain  weight,  but  contained  in  print  the  words 
"  weight,  contents,  and  value  unknown."     The  whole 
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of  the  manganese  shipped  was,  on  arrival  of  the  ship, 
delivered  to  the  plaintiff,  but  was  found  to  be  short 
of  the  weight  stated  in  the  biU.  In  an  action  brought 
by  the  plaintiff  to  recover  damages  for  non-delivery 
of  the  full  weight,  it  was  held,  that  the  printed  words 
controlled  the  statement  of  weight  in  the  bill  of 
lading.^ 

So  where  a  bill  of  lading  purported  to  be  for 
50  tons  of  coals,  and  contained  a  printed  clause 
**  weight,  contents,  and  value  unknown,"  and  similar 
words  written  above  the  signature  of  the  master,  it 
was  held  this  did  not  amount  to  an  admission  by  the 
master  that  he  had  received  50  tons  of  coal  on  board.^ 

And  where  a  master  signed  bills  of  lading  for  701 
tons  of  cattle  bones,  with  the  condition  **  weight  and 
contents  unknown,'*  and  on  arrival  at  Aberdeen  there 
were  but  386  tons  on  board,  being  210  tons  short  of 
what  she  could  have  carried.  The  holders  of  the  bill 
of  lading  demanded  delivery  of  the  quantity  specified 
therein ;  the  captain,  on  the  other  hand,  offered  to 
deliver  the  actual  cargo  on  board,  which  he  said  was 
all  that  he  had  got,  but  on  condition  of  receiving 
real  freight  for  the  386  tons,  and  dead  freight  for  the 
210  tons,  and  adduced  evidence  to  show  he  had 
delivered  all  the  bones  he  had  received.  The  House 
of  Lords  held  that  "the  bills  of  lading  signed  by  the 
master  were  prima  facie  evidence  that  the  quantities 
of  bones  mentioned  in  them  had  been  received  on 

1  Jessel  r.  Bath,  Law  R.  2  Ex.  267. 

a  W.  Nicol  &  Co.  ».  J.  S.  Castle,  9  Bom.  H.  0.  Rep.  321. 
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board,"  and  that  "though  the  master  had  no 
authority  to  sign  bills  of  lading  for  a  greater 
quantity  of  goods  than  is  actually  put  on  board,  yet, 
as  it  is  not  to  be  presumed  that  he  has  exceeded  his 
duty,  his  signature  to  the  bills  of  lading  is  sufficient 
evidence  of  the  truth  of  the  contents  to  throw  upon 
the  shipowner  the  onus  of  falsifying  them,  and  proving 
that  he  received  a  less  quantity  of  goods  to  carry 
than  is  thus  acknowledged  by  his  agent.  And  the 
shipowner  having  satisfactorily  rebutted  this  pre- 
sumption by  evidence,  was  held  entitled  to  recover 
both  his  real  and  dead  freight."* 

Where  a  closed  package  was  shipped  at  Boulogne 
for  London,  and  in  the  bill  of  lading  presented  to 
the  master  for  signature  the  goods  were  described 
as  "  linen  "  and  the  master  asked  no  questions,  but 
stamped  on  the  bill  the  words  **  value,  weight,  and 
contents  unknown,"  and  signed  it ;  on  the  arrival  of 
the  ship,  it  was  found  that  the  package  had  been 
tampered  with,  and  two  out  of  seven  pieces  of 
silk  broad  stuff,  the  real  contents  of  the  package, 
abstracted.  On  the  matter  coming  before  the  Court 
of  Common  Pleas  to  enter  a  non-suit  on  the  ground 
that  there  was  no  evidence  of  any  contract  to  carry 
sUk  goods,  and  that  the  plaintiffs  were  estopped  from 
showing  a  delivery  to  the  defendants  for  carriage  of 
silk  goods,  the  Court  held,  that  the  contract  was 
contained  in  the  bill  of  lading,  and  that  though  the 
plaintiffs    represented    that  the    contents    of    the 

^  McLean  v.  Fleming,  Law  B.  2  H.  L.  128. 
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package  were  linen  goods,  the  defendants  refused  to 
contract  on  the  footing  that  this  was  absolutely  so. 
The  effect  of  this  was  that  it  was  no  part  of  the 
contract  that  the  package  contained  linen,  and  that 
the  defendants  were  not  bound  to  deliver  linen  goods, 
and  in  law  and  fact  by  the  printed  memorandum 
they  expressly  repudiated  any  contract  as  respected 
the  nature  of  the  contents  of  the  package,  and  that 
the  contract  was  to  carry  the  package,  whatever  its 
contents  might  be.  The  declaration  was  shown  to 
have  been  innocently  made  and  without  fraud,  and 
the  Court  was  inclined  to  think  that  if  the  question 
of  damages  had  been  raised,  the  plaintiff  might  not 
have  been  entitled  to  recover  larger  damages  than 
if  the  goods  were  linen ;  ^  but  this  question  not  being 
before  the  Court,  it  was  undetermined.^ 

In  Clark  v.  Barnwell,'  where  the  bill  of  lading 
contained  the  usual  clause  that  the  boxes  containing 
the  goods  were  shipped  in  good  order,  "  contents 
unknown,"  the  Court  said,  "  It  is  obvious,  there- 
fore, that  the  acknowledgment  of  the  master  as  to 
the  condition  of  the  cases  when  received  on  board, 
extended  only  to  the  external  condition  of  the  cases, 
excluding  any  implication  as  to  the  quantity  and 
quahty  of  the  article,  the  condition  of  it  at  the  time 
when  received  on  board,  or  whether  properly  packed 
or  not  in  boxes/' 

^  Lebeau  r.  the  Gen.  S.  N.  Co.,  42  L.  J.  C.  P.  1. 

"  M'Cance  v.  The  L.  &  N.  W.  Ey.  Co.,  34  L.  J.  Ex.  39. 

3  12  How.  272. 
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The  object  of  this  memorandum  is  merely  to 
protect  the  master  against  any  mistake  that  might 
occur  in  the  invoice  quantity  in  theJ  bill  of  lading, 
in  case  of  alleged  short  delivery,  or  deterioration, 
not  caused  by  his  default.  But  the  effect  of  the 
memorandum  is  not  such  as  to  strike  out  the  invoice 

■ 

quantity  from  the  bill  of  lading. 

Thus,  where  a  ship  was  chartered  to  carry  a 
cargo  of  grain  from  -4.  to  -B.  for  a  freight  of  7s.  *•  per 
imperial  quarter  delivered,"  and  the  charter-party 
provided  that  *^  in  the  event  of  the  cargo,  or  any 
part  thereof,  being  delivered  in  a  damaged  or  heated 
condition,  the  freight  shall  be  payable  upon  the 
invoice  quantity  taken  on  board,  as  per  the  bill  of 
lading ;  or  half-freight  upon  the  damaged  or  heated 
portion  at  the  captain's  option."  Under  this 
charter-party  2,368  imperial  quarters  were  shipped 
on  board  at  J,  and  the  master  signed  a  bill  of 
lading  with  the  following  words  written  at  the 
foot,  which  was  proved  to  be  usual  in  the  grain- 
carrying  trade,  "  quantity  and  quality  unknown." 
The  ship  experienced  bad  weather,  and  80  quarters 
were  damaged  by  heating.  It  was  held,  that  the 
master  was  entitled  to  be  paid  freight  as  he  claimed, 
on  the  invoice  quantity  taken  on  board,  notwith- 
standing the  words  written  at  the  foot  of  the  bill.  ^ 

The  memorandum  in  a  bill  of  lading  "  not  account- 
able for  leakage,"  is  not  restricted  as  to  the  quantity 
of  leakage,  and  protects  the  shipowners,  in  the  ab- 

1  Tally  V.  Terry,  Law  R  8  C.  P.  684  ;  s  c.  42  L.  J.  C.  P.  240. 


"  WEIGHT  AND  CONTENTS  UNKNOWNS  339 

sence  of  proof  that  the  leakage  was  occasioned  by 
their  negligence,  from  all  loss  arising  from  this  cause. 

Thus,  where  47  casks  of  olive  oil  were  shipped  at 
Leghorn  for  liiverpool,  and  on  arrival  at  Liverpool 
many  of  the  casks  were  wholly  or  partially  empty, 
causing  a  loss  of  2,001  gallons  out  of  about  4,888 
gallons  of  the  oil,  and  that  the  usual  percentage  of 
leakage  was  about  one  per  cent.  only.  It  was  held, 
that  the  condition  that  the  shipowners  are  not  to  be 
accountable  for  leakages,  does  not  in  its  ordinary 
and  grammatical  sense  put  any  limit  to  the  quantity 
of  leakage,  and  that  the  memorandum  in  the  bill  of 
lading  protected  the  shipowner  as  to  all  leakage, 
except  that  caused  by  negligence.  ^ 

But  where  certain  portions  of  the  cargo,  at  the  end 
of  the  voyage,  were  found  to  have  been  damaged  by  oil, 
and  the  bill  of  lading  contained  an  exception  against 
"breakage,  leakage,  and  damage ;"  it  was  proved  that 
there  was  no  oil  in  the  cargo,  but  that  near  where  the 
goods  were  stowed,  there  were  two  donkey  engines, 
which  were  lubricated  with  oil,  and  it  was  not  shown 
how  the  injury  occurred.  In  an  action  against  the 
shipowners,  it  was  held,  that  the  exception  did  not 
protect  them  from  liability  for  damage  accruing  from 
the  negligence  of  their  servants,  but  that  it  did  shift 
the  onus  of  proof,  and  that  it  was  incumbent  upon  the 
plaintiffs  to  prove  affirmatively  the  negligence  of  the 
defendants'  servants. 2 

*  The  Helene,  Law  E.  1  P.  C,  231. 

«  Czech  t?.  The  Gen.  S.  K  Co.,  Law  E.  3  C.  P.  14 
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The  condition  "weight  and  contents  unknown" 
can  only  be  opposed  to  shippers  when  the  packages 
are  delivered  in  the  same  state  as  that  in  which  they 
were  received.  It  is  without  effect  when  the  pack- 
ages are  not  intact  on  delivery.  For  instance,  if  the 
fastenings  of  the  bales  of  hides  have  been  opened,  and 
it  appears  that  the  bales  on  arrival  contain  a  less 
number  than  when  shipped,  the  clause  will  not 
protect  the  shipowner. 

Where  a  bill  of  lading  for  a  bale  of  cloth  contained 
the  words  "  weight  and  contents  unknown/*  it 
was  held,  that  the  carrier  was  not  called  upon  to 
prove  the  delivery  of  any  certain  number  of  pieces 
of  cloth  in  the  bale.  But  where  the  bale,  when 
delivered  from  the  ship,  was  seen  to  have  its 
outer  ropes  removed,  and  its  outer  covering*  out, 
and  on  its  arrival  at  the  store,  it  was  found  that 
its  inner  covering  had  been  also  cut,  and  a  piece 
of  cloth  was  missing,  and  no  one  of  the  employes 
of  the  ship  who  stowed  the  bale  op  broke  it  out 
was  called  as  a  witness  :  it  was  held,  that  it  was 
incumbent  on  the  carrier  to  show  that  the  injury 
was  only  external.  * 

^  The  Energie,  2  Asp.  Mar.  Law  Ca.  296. 
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PART  III. 


ON  THE  EIGHTS  AND   LIABILITIES  OF  CONSIGNORS, 

CONSIGNEES,   ASSIGNEES,    INDORSEES,    AND 

VENDEES  UNDER  THE  BILL  OF  LADING. 

Before  the  Statute  18  and  19  Vict.,  c.  Ill,  the  Effect  of 
transfer  of  a  bill  of  lading  did  not,  like  that  of  a  Viot., 
bill  of  exchange,  confer  any  right  on  the  assignee 
to  sue  upon  the  contract  expressed  thereby.  The 
transfer  of  the  bill  of  lading  did  no  more  than  transfer 
the  property  in  the  goods.  It  did  not  transfer  the 
contract.  * 

Upon  refusal  to  deliver  the  goods  when  they 
arrived,  the  transferee  of  the  bill  of  lading,  even 
before  the  18  and  19  Vict.,  c.  Ill,  might  sue  the 
owners  or  the  master  for  the  wrongful  conversion  • 
of  the  goods,  ^  because  the  property  in  the  goods  was 
by  the  transfer  of  the  bill  of  lading  transferred  to  the 

^  Thompson  v,  Dominy,  14  M.  &  W.  403 ;  s.  c.  14  L.  J.  Ex.  320 ; 
Howard  v.  Shepherd,  9  C.  B.  296 ;  s.  c.  19  L.  J.  C.  P.  248  ;  Sanders 
V.  Yanzeller,  4  Q.  B.  260 ;  s.  c.  12  L.  J.  Ex.  497 ;  Tindall  v.  Taylor, 
4  El.  &  Bl.  219 ;  s.  c.  24  L.  J.  Q.  B.  12. 

»  Haille  v.  Smith,  1  B.  &  P.  564. 
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transferee ;  but,  inasmuch  as  the  contract  contained  in 
the  bill  of  lading  was  not»  before  this  Statate,  trans- 
ferred or  transferable  to  the  transferee,  he  could  not 
maintain  an  action  for  a  breach  of  the  contract 
contained  in  the  bill  of  lading  :  as,  for  instance,  for 
not  delivering  the  goods  according  to  the  contract,  to 
which  the  transferee  had  not  been  a  party.  ^ 

This  continued  to  be  the  law  until  the  Statute  18 
and  19  Vict.,  c.  Ill,  was  passed.* 

This  Statute  first  recites  the  old  law  thus  : — 

"  Whereas,  by  the  custom  of  merchants,  a  bill  of 
lading  of  goods,  being  transferable  by  indorsement, 
the  property  in  the  goods  may  thereby  pass  to  the 
indorsee ;  but,  nevertheless,  all  rights  in  respect  of 
the  contract  contained  in  the  bill  of  lading,  continue 
in  the  original  shipper  or  owner,  and  it  is  expedient 
that  such  rights  should  pass  with  the  property  : 

Be  it  therefore  enacted  as  follows : 

**  Every  consignee  of  goods  named  in  a  bill  of 
lading,  and  every  indorsee  of  a  bill  of  lading,  to  whom 
the  property  in  the  goods  therein  mentioned  shall 
pasSjUpon  or  by  reason  of  such  consignment  or  indorse- 
ment, shall  have  transferred  to,  and  vested  in  him,  all 
rights  of  suit,  and  be  subject  to  the  same  liabilities 
in  respect  of  such-  goods  as  if  the  contract  contained 
in  the  bill  of  lading  had  been  made  with  himself.  '* 

S.  2.  **  — Nothing  herein  contained  shall  prejudice 


<\ 


^  Howard  t?.  Shepherd,  19  L.  J.  C.  P.  248  ;  Thompson  ©.  Dominy, 
14  L.  J.  Ex.  320 ;  Sanders  v.  Vanzeller,  12  L.  J.  Ex.  497. 
«  Kay  on  Sh.,  vol.  1.,  p.  400;  18  &  19.  Vict.,  c.  111. 
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or  affect  any  right  of  stoppage  in  transitu,  or  any 
right  to  claim  freight  against  the  original  shipper  or 
owner,  or  any  liability  of  the  consignee  or  indorsee  by 
reason  or  in  consequence  of  his  being  such  consignee 
or  indorsee,  or  of  his  receipt  of  the  goods  by  reason  or 
in  consequence  of  such  consignment  or  indorsement/' 

It  has  been  held,  that  under  the  true  construction  ^i]&^^\ 

'  ^       shipper  8 

of  the  statute,  it  was  not  the  indorsement  of  the  bill  rights  con- 
ferred to 

of  lading,  but  the  vesting  of  the  property,  which  gave  consignee 

,  ,•;  ..by  vesting 

to  the  consignee  of  goods  the  rights  of  the  original  of  the  pro- 
shipper,  with  respect  to  the  contract  contained  in  the 
bill  of  lading.^ 

To  entitle  the  indorsee  of  a  bill  of  lading  to  sua  on 
the  bill  of  lading  by  virtue  of  the  18  and  19  Vict., 
c.  Ill,  the  circumstances  under  which  the  bill  of 
lading  has  been  indorsed  must  be  such  that  the 
property  in  the  goods  shall  have  passed  to  the 
indorsee  by  reason  of  the  indorsement.^ 

In  Fox  V.  Nott^  it  was  held  by  Martin,  B.,  that  the 
words  in  the  statute  **to  whom  the  property  in  the 
goods  therein  mentioned  shall  pass,"  meant  an  actual 
vesting  of  the  property  by  bargain  and  sale. 

If  the  property  in  the  goods  be  not  transferred, 
then  the  contract  contained  in  the  biU  of  lading  is  not 
transferred,  either  to  the  consignee  of  goods  named 
in  the  bill,  or  to  the  indorsee  of  the  bill.* 

^  The  Felix,  Law  E.  2  Adm.  277. 
2  The  Freedom,  Law  R.  3  P.  C.  599. 
»  6  Hurl.  &  K  637  ;  s.  c.  30  L.  J.  Ex.  259. 

*  Fox  V.  Nott,  30  L.  J.  Ex.  269  ;  Schuster  (?.  McKeUar,  26  L.  J. 
Q.  B.  281 ;  The  Felix,  Law  R.  2  Adm.  277. 


»i4 


EFFECT  OF  THE  INDORSEMENT. 


Wbmi  the 
indorto- 
fiiont  doofl 
not  iram- 
fm*  tbo 
property, 
tho  con- 
fiif(noe 
(•ontinues 
liablo  fur 
fruiKHt. 


But  if  tbe  property  in  the  goods  named  in  a  bill  of 
lading  is  in  the  consignor,  and  if  he,  by  consignmait 
or  by  indorsement  and  delivery  of  a  bill  of  lading, 
transfer  to  the  consignee,  or  indorsee,  the  property 
in  the  goods,  he  does  with  it,  by  virtue  of  the  Act, 
transfer  also  the  contract  and  all  his  rights  and 
liabilities  under  the  bill  of  lading,  except  his  liability 
for  freight.* 

If  there  is  no  transfer  of  the  property  in  the  goods, 
the  consigned  cannot  transfer  his   liability  to   pay 
freight  except  with  the  shipowner's  or  master's  assent. 
Thus,  in  one  case,  the  consignee  named  in  the  bill 
of  lading  indorsed  the  bill  before  the  arrival  of  the 
ship,  in  the  words,  "  Deliver  to  W.  and  K.  or  order, 
looking  to  them  for  all  freight,  dead  freight,  and 
demurrage,  without  recourse  to  us."  It  was  admitted, 
that  the  property  in  the  goods  had  not  passed  to  W. 
and  K.,  and  that  the   consignee  would  have  been 
liable  to  them  for  any  freight  paid  by  them.     It  was 
held,  that  it  was  immaterial  whether  such  indorse- 
ment was  or  was  not  on  the  bill  of  lading,  unless  the 
master  saw  it,  and  that  the  consignee  having  been, 
at  the  time  of  the  alleged  indorsement,  liable  for  the 
freight,  and  the  property  not  having  been  transferred, 
tho  consignee  remained  liable,  unless  he  could  prove 
that  tho  shipowner  or  the   master  had  agreed  to 
discharge   him  from  such  liability,  and  that  such 
agreement  could  not  be  proved  by  merely  showingthat 


-or 


*  Tho  Folix,  Law  R.  2  Adm.  277  ;  Shand  »•  Sanderson,  28  L.  J. 
;.  278;  Foster  r.  Colby.  28  L.  J.  Ex.  88. 
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the  indorsement  was  on  the  bill  when  it  was  present- 
ed to  the  master,  and  when  he  delivered  the  cargo, 
without  proving  that  the  master  in  fact  assented  to  it.» 

Since  the  passing  of  the  above  Act,  if  the  property  ^^  "»^*8 
in  the  goods  passes  to  the  indorsee  of  a  bill  of  lading  signer 

mfty  D6 

by  reason  of  auch  indorsement,  all  the  rights  of  the  passed  by 
consignor  under  the  contract  contained  in  the  bill  of  ment. 
lading  may  be  passed  by  the  indorsement,  and  if  so 
passed,  are  enforceable  by  the  indorsee  so  long  as 
the  bill  of  lading  is  in  force  ;^  but  the  consignor 
himself  remains  always  liable  for  the  freight,  unless 
the  shipowners  or  charterers,  or  their  master,  agree 
to  discharge  him  from  such  liability.' 

The  obvious  meaning  of  the  Statute  is  that  the  intention 

of  Statute. 

assignee  of  the  bill  of  lading,  to  whom  the  property 
in  the  goods  passes,  shall  have  all  the  rights  and  bear 
all  the  liabilities  of  a  contracting  party,  just  as  if  the 
contract  contained  in  the  bill  of  lading  had  been 
made  with  such  assignee;  but  that  if  he  passes  on  the 
bill  of  lading  by  indorsement  to  another,  he  passes  on 
to  such  indorsees  also  all  the  rights  and  all  the 
liabilities  which  the  bill  of  lading  carries  with  it,  and 
which  he  himself  had.* 
In  order  that  the  consignee  or  indorsee  should  be  To  render 

an  indor. 
see  im.iiift 
^  Lewis  ».  M'Kee,  Law  B.  4  Ex.  68.  he  must  be 

"  Short  V.  Simpson,  Law  R.  1  0.  P.  255  ;  The  Freedom,  Law  R.  3  ^^^  holder 

p  n   CQQ  of  the  bill 

^-  ^'  ^^^'  of  lading. 

^  Smurthwaite  r.  Wilkins,  31  L.  J.  0.  P.  215 ;  Lewis  r.  M'Kee, 

Law  R.  4)  Ex.  58. 

*  Smurthwaite  «.  Wilkins,  31  L.  J.  0.  P.  215 ;  The  Helene,  B.  &  L. 
415. 
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liable  under  this  Act,  he  must  be  the  holder  ef  the 
bill  of  lading ;  but  if  he  has  assigned  or  indorsed  the 
bill  over,  he  is  no  longer  liable  upon  the  contract 
contained  in  the  bill,  but  passes  on  to  such  third  party 
all  the  rights  and  liabilities  he  himself  had. 

Therefore,  after  the  indorsee  of  a  bill  of  lading  to 
whom  the  property  in  the  goods  has  passed  by  reason 
of  such  indorsement,  has  passed  it  on  by  indorse- 
ment to  another,  before  the  delivery  of  the  cargo, 
such  indorsee  does  not  remain  hable  for  the  freight.^ 

Thus,  where  goods  were  shipped  under  an  ordinary 
bill  of  lading,  which  was  assigned  to  the  defendants, 
and  by  them  assigned  over  before  the  arrival  of  the 
vessel  and  delivery  of  the  goods.     The  contention 
wasi  that  because  the  assignment  of  the  bill  of  lading 
passed  the  property  in  the  goods  to  the  defendants, 
they  were  liable,  under  the  Statute  18  and  19  Vict., 
c.  Ill,  to  pay  freight,  although  they  did  not  receive 
the  goods.     It  was  argued  that  section  1  of  the  Act 
meant  that  because  the  consignor  remained  always 
liable  for  freight,  and  the  assignee  of  the  bill  of  lading 
had  transferred  to  him  by  the  Statute  the  liability  of 
the  consignor,  such  assignee  was  to  remain  liable, 
although  he  had  passed  away  the  goods  and  bill  of 
lading  to  a  third  party.     Erie,. J., said,  "The party 
who  receives  the  cargo  is  considered  generally  to  be 
liable  for  the  freight,  but  that  is  under  an  implied 
contract  arising  from  the  fact  of  his  receiving  the 
cargo,  and  not  from  the  bill  of  lading.     Now,  I  think 

^  Smurthwaitc  l\  Wilkins,  31  L.  J.  C.  P.  215. 
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the  meaning  of  the  Statute  is,  that  the  assignee  of 
the  bill  of  lading  who  receives  the  cargo  shall  have 
all  the  rights  and  liabilities  of  the  contracting  party  : 
but  that  if  he  assigns  the  bill  of  lading  before  the 
arrival  of  the  cargo,  he  parts  with  all  such  liabilities. 
The  preamble  of  the  Statute    leads   me    to    this 
conclusion;  and  the  Statute  enacts,  in  effect,  that 
if    the    coiisignor   assigns  the   bill   of  lading,   the 
assignee  shall  take  all  the  rights  of  the  consignor. 
Then,    where  such  assignee  assigns  over,  does  he 
still  retain  all  the  rights  of  the  consignor?  According 
to  the  construction  contended  for,  he  would  have  a 
right  to  the  cargo,  but  that  he  clearly  has  not.     It 
must  therefore  be  contended  that,   although  by  the 
assignment  he  has  passed  all  rights,  he  nevertheless 
has  retained  all  liabilities :  a  doctrine  very  convenient 
to  shipowners,  but  contrary  to  justice.     The  preamble 
to  the  Act  points  to  its  being  expedient  that  the 
rights  in  respect  of  the  contract  should  pass  with  the 
property,  and  the  Act  provides  for  the  passing  of  the 
rights  and  liabilities  in  respect  of  the  contract  with 
the  property :  when,  therefore,  the  assignee  of  the 
bill  of  lading  passes  the  property,  he  passes  not  only 
the  rights,  but  the  liabilities  also.    It  is  said  that 
because  the  assignee  who  takes  the  cargo  under  a 
bill  of  lading  is  liable  for  freight  according  to  the 
terms   of  the  bill  of   lading,    that    therefore    the 
defendants  are  liable  by  a  constructive  taking  of 
the  goods.     The  origin  of  the  liability  at  common 
law  was  a  giving  up  of  the  lien  on  the  cargo  on  an 
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undertaking  by  the  party  receiving  the  cargo  to  pay 
freight ;  but  I  never  remember  any  such  liability  to 
pay  freight  being  implied  where  the  party  did  not 
actually  receive  the  goods/* * 
indone.  giUg  of  ladincf  are  transferable  by  indorsement,  the 
bfli  of       same  as  ordinary  bills  of  exchange ;  and  it  makes  no 

Itdiog.  , 

difference  whether  the  indorsement  is  to  a  particular 
person,  or  blank,  or  to  the  bearer ;  for  the  consignee 
or  shipper  may,  as  he  thinks  proper,  fill  up  the  name 
of  any  person  to  whom  the  goods  are  to  be  delivered, 
or  attach  any  conditions  to  the  indorsement ;  and 
acting  in  good  faith,  and  according  to  the  best  of  his 
judgment,  the  master  is  safe  in  making  delivery  to 
the  holder  who  first  produces  the  bill  of  lading,  duly 
indorsed,  unless  he  is  satisfied  that  the  circumstances 
are  such  as  to  justify  a  suspicion  of  such  holder 
having  come  by  the  bill  improperly,  unfairly,  or 
fraudulently. 
Holder  The  holder  or  indorsee   of  a  bill  of  lading:  for 

notice  not  Valuable  consideration,  is  not  affected  by  any 
oonditionl  Conditions  not  appearing  on  the  face  of  the  bill  itself; 
and  if  he  has  no  notice  of  any  circumstance  to 
prevent  him  from  fairly  and  honestly  taking  the 
indorsement,  as  that  the  indorser  is  likely  to  fail  and 
not  pay  the  price  in  due  course,  the  indorsement  has 
the  effect  of  vesting  in  him  the  right  to  demand 
delivery  of  the  goods .^ 

But  if  he  knows  that  the  indorser  is  insolvent,  or 

1  Smurtliwaite  r.  Wilkins,  31  L.  J.  C.  P.  215. 

*  Jones  r.  Jones,  10  L.  J.  Ex.  481;  s.  c.  8  M.  &  W.  431. 
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that  no  bill  has  been  accepted  for  the  price  of  the 
goods,  or  that  being  accepted,  it  is  not  likely  to  be 
paid^  :  then  the  interposition  of  himself  between  the 
consignor  and  consignee,  in  order  to  assist  the  latter 
to  disappoint  the  just  rights  and  expectations  of  the 
former,  would  be  an  act  done  in  fraud  of  the  con- 
signor's right  to  stop  in  transitu,  and  would  therefore 
be  unavailable  to  the  party  taking  an  assignment  of 
the  bill  of  lading  under  such  circumstances,  and  for 
such  purpose. 

When  there  is  a  special  or  conditional  indorse- 
ment as — **  deliverable  to  B.  if  he  accept  and  pay  the 
accompanying  draft,  and,  if  not,  then  to  the  holder 
of  the  draft,"  this  puts  the  indorsee  for  a  valuable 
consideration  to  inquire  whether  or  not  the  condition 
has  been  actually  performed ;  and  if  not,  he  has  no 
title  to  the  goods.^ 

Where  the  consignee  of  a  cargo  received  the  bill  of 
lading  on  the  day  he  stopped  payment,  and  transferred 
it,  being  insolvent,  to  a  person  or  persons  whom  he 
called  L.  &  Co.,  and  from  whom,  after  the  consignee 
had  on  his  own  petition  been  adjudged  bankrupt,  a 
third  party  professed  to  purchase  it,  and  afterwards, 
and  before  the  ship  arrived,  another  firm  fairly  and 
honestly  bought  it  from  the  third  party  ;  and  on  the 
ship's  arrival  the  assignees  in  bankruptcy  of  the  con- 
signee took  possession  of  the  cargo ;  it  was  held,  that 
as  the  evidence  showed  the  whole  transaction  between 

1  Cumiog  V.  Brown,  9  East.  Eep.  506. 
*  Barrow  v.  Coles,  3  Camp.  92. 
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the  consignee  and  L.  and  Co.f  and  M.  the  third  party, 
to  be  collusive  and  colourable,  and  with  the  design  of 
defrauding  the  creditors  of  the  consignee,  the  question 
was,  whether  the  third  party  had  fairly  and  honestly 
made  his  purchase.' 
m^to  ^^©i^  the  bill  of  lading  is  taken  to  a  named  consig- 
reooYor      nee,  or  is  specially  indorsed  and  transmitted  to  him 

pr«Tioii8  ^  *  "^         ^ 

adranoea.  as  a  securfty  for  previous  advances,  or  to  indemnify 
him  against  his  liabilities  on  account  of  that  particular 
consignment,  an  absolute  or  special  property  in  the 
specified  goods  is  vested  in  him  from  the  time  of  their 
delivery  on  board,  and  the  master  is  responsible'  to 
him  for  the  safe  delivery  of  the  cargo.  Thus,  where 
goods  were  shipped,  and  bills  of  lading  signed  and 
transmitted  to  a  factor,  making  them  deliverable  to 
him,  and  it  was  proved  by  correspondence  that  it 
was  the  intention  to  vest  the  property  in  the  factor 
in  security  of  previous  advances :  it  was  held,  that 
the  factor  had  a  special  property  in  the  goods  from 
the  time  of  their  delivery  on  board,  and  that  he 
could  sue  the  master^ for  their  non-delivery.^ 

So,  where  the  London  factors  of  a  Newcastle 
manufacturer  had  remonstrated  with  him  on  the  state 
of  his  account,  and  he  had  consigned  goods  to  them, 
specifically  to  meet  a  bill  drawn  on  them,  and  trans- 
mitted them  a  receipt  signed  by  the  mate  of  the  ship, 
acknowledging  the  goods  to  have  been  received  on 
board,  to  be  delivered  to  them;  it  was  held ,  that  the 

/I  Whitmore  v.  Lloyd,  2  F.  &  F.  36. 
■  Anderson  v.  Clark,  2  Bing.  20, 
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appropriation  of  these  goods  was  complete,  and  that 
the  shipowners  were  liable  in  not  delivering  them  to 
the  factors.^ 

So,  where  a  corn  merchant  in  Langford,  who  had 
been  in  the  habit  of  consigning  corn  for  sale  to  his 
factors  in  Liverpool,  and  obtaining  their  acceptances 
on  the  faith  of  such  consignmeijt,  on  21st  January 
obtained  from  the  masters  of  two  canal-boats  (No.  604 
and  No.  54)  receipts  for  full  cargoes  of  oats,  as  on 
board  their  boats,  deliverable  to  an  agent  in  Dublin,  • 
**  in  care  for,  and  to  be  shipped  to,"  the  factors  in 
Liverpool ;  at  the  time,  boat  604  was  loaded,  but  no 
oats  were  then  on  board  boat  54.  On  2nd  February 
the  corn  merchant  forwarded  these  receipts  to  the 
factors,  and  drew  a  bill  on  them  for  the  value,  which 
they  accepted  and  paid ;  but.  Some  days  afterwards,  he 
gave  a  pressing  creditor  an  order  on  the  Dublin  agent 
to  deliver  to  that  creditor  both  the  cargoes.  Boat  604 
had  then  sailed,  but  boat  54  was  only  partially  loaded, 
and  on  their  arrival  in  Dublin,  the  creditor  took 
possession  of  both  cargoes.  It  was  held,  that 
the  cargo  of  boat  604  had  vested  in  the  factors, 
and  that  they  could  maintain  an  action  for  delivery 
of  it  to  them ;  but  that  they  could  not  maintain  such 
action  for  the  cargo  of  boat  54,  since  none  of  it  was 
on  board,  nor  otherwise  specifically  appropriated  to 
the  factors  when  the  receipt  for  that  boat  was  granted 
by  the  master.^     And  where  A.,  residing  at  Man- 

1  Evans  v.  Nichol,  4  Scott  N.  R.  43 ;  s.  c.  11  L.  J.  C.  P.  6. 
"  Bryans  ».  Nix,  4  M.  &  W.  775 ;  s.  c.  8  L.  J.  Ex.  137. 
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Chester,  bought  a  quantity  of  oak-bark  from  B.,  at 
DumirieSf  to  be  paid  for  in  cash,  and  to  be  shipped 
"for  delivery  at  Liverpool;"   and  a  bill  of  lading 
deliverable  to  A.,  or  assigns,  and  a  draft  for  the 
price  payable  on  demand,  were  sent  to  Manchester 
bankers  to  present  the  draft  for  acceptance.     The 
bark  was  accordingly  shipped  and  dehvered  at  Liver- 
pool to  wharfingers  and  carriers,  to  be  forwarded 
by  them  to  Manchester ;  but  the  Manchester  bankers, 
being  unable  to  find  A.,  returned  the  bill  of  lading 
and  draft  to  B.,  who  thereupon  claimed  the  bark  and 
received  it  firom  the  wharfingers ;  it  was  held,  that 
under  the  circumstances,  the  property  in  the  bark  had 
not  passed  to  A.,  and  that  B.  had  a  right  to  counter- 
mand the  delivery.  ^ 

But  where  a  contract  was  made  with  a  mercantile 
firm,  carrying  on  business  in  London  and  Odessa,  for 
the  purchase  of  a  quantity  of  linseed  at  the  latter 
place,  to  be  paid  for  at  certain  dates,  and,  for  the 
amount  of  the  price,  the  Odessa  partner  drew  bills  on 
the  purchaser,  which  were  duly  accepted  and  paid 
when  due ;  the  purchaser  chartered  a  ship  which  was 
to  proceed  to  Odessa  with  an  outward  cargo,  and 
there  take  on  board  **  from  the  agents  of  the  freight- 
er'* the  linseed,  and  being  so  loaded,  to  proceed  to 
the  port  of  the  freighter's  residence  "  and  deliver  the 
same  to  the  order  of  the  freighter,  *  on  being  paid 
freight,"     On  arrival  at  Odessa,  the  master  produced 

1  Sheridan  ».  The  New  Quay  Co.,  4  Scott,  N.  S.  618  ;  8  c.  28  L.  J. 
C  P.  58. 
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a  copy  of  the  charter-party,  andapplied  for  the  linseed, 
which,  he  was  informed,  would  be  shipped  in  due  time ; 
the  loading  of  the  vessel  commenced,  but  the  Odessa 
house  not  being  able  to  procure  the  entire  quantity 
of  linseed,  the  master  agreed  to  receive  wheat  in 
substitute,  which  was  shipped  accordingly.  When 
the  linseed  was  loaded,  the  Odessa  partner  wrote  to 
the  London  branch  that  the  bill  of  lading  should 
be  sent  by  next  post,  but  he  afterwards  procured 
the  master  to  sign  bills  of  lading,  making  the 
goods  deliverable  "  to  order  or  assigns,'*  and 
immediately  indorsed  the  bills  of  lading  to  a  third 
party  for  value,  who  transferred  them  to  other  parties ; 
it  was  held,  that  under  the  above  circumstances, 
there  was  no  such  delivery  of  the  goods  as  to 
vest  the  right  of  property  or  possession  in  the 
purchaser.^ 

Though  the  shipment  be  made,  and  bills  of  lading  shipper 
taken  to  a  consignee  by  name,  the   shipper   and  ^Lh 
owner  of  the  goods  may  alter  the  biUs  of  lading,  or  to'thV^"^ 
attach  conditions  to  the  shipment,  at  any  time  before  ^^*p™®°*' 
the  bill  of  lading  be  transmitted,   or  the   goods 
delivered  to  the  consignee    named.     As  where  a 
merchant  in  Waterford  had  been  in  the  practice  of 
consigning  cargoes  of  grain  to   a   corn  factor  in 
Bristol,  who  had  been  accustomed  to  accept  bills  on 
faith  of  such  consignments  ;  the  former  wrote  to  the 
latter  that  he  was  about  to  consign  to  him  a  cargo 
of  oats,  in  anticipation  of  which  he  had  drawn  on 

1  Ellershaw  t?  Magniac,  6  Ex.  670. 
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him,  and  desiring  him  to  effect  an  insurance  on  the 
cargo,  and  this  bill  the  factor  accepted.  Before  the 
ship  sailed  the  merchant  failed,  and  he  then  sent 
the  bill  of  lading,  blank  indorsed,  to  another  factor 
in  Bristol,  without  informing  him  of  his  engagement 
with  the  first  one ;  when  the  ship  arrived  the  second 
factor,  for  his  own  convenience,  transmitted  the  bill  of 
lading  to  the  first  factor,  desiring  the  latter  to  act 
for  him.  The  first  factor  paid  the  freight  and  took 
possession  of  the  cargo  as  a  security  for  his  own 
claim  on  the  merchant,  but  it  was  taken  out  of  his 
possession  by  others  of  the  merchant's  creditors, 
under  a  writ  of  attachment  against  him.  It  was 
held,  that  the  first  factor  had  not  such  a  property  in 
the  goods  as  to  enable  him  to  maintain  an  action  for 
delivery  of  them  as  against  these  creditors/  And  in 
another  case  MacKenzie,  a  planter  in  Jamaica,  being 
the  owner  of  sugars,  the  produce  of  his  estate,  and 
being  indebted  to  Bde,  in  London,  for  more  than  their 
value,  shipped  them  on  4th  April  on  board  a  ship  which 
belonged  to  Ede,  and  which  was  in  the  practice  of  carry- 
ing supplies  to  the  estates  of  MacKenzie  and  others, 
and  of  taking  back  consignments  from  these  estates, 
and  was  then  employed  in  that  course.  On  4th 
April,  the  captain  signed  and  handed  to  MacKenzie  a 
bill  of  lading,  by  which  the  sugars  were  to  be  delivered 
to  Bde  in  London,  he  paying  freight,  and  on  the  same 
day  MacKenzie  made  an  indorsement,  that  the  sugars 
were  to  be  dehvered  to  Bde,  only  on  condition  of  his 

1  Bruce  t?.  Wait,  3  M.  &  W.  15 ;  s.  c.  7  L.  J.  Ex.  17. 
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giving  security  for  certain  payments ;  otherwise,  to 
the  agent  of  one  Mitchell,  to  whom  he  was  indebted 
more  than  their  value,  and  to  whom,  on  the  same  day, 
he  indorsed  and  delivered  the  bill  of  lading,  which 
was  never  in  Ede's  hands;  previous  to  the  ship's  sail- 
ing, MacKenzie  had  advised  Ede  that  the  ship  would 
sail  with  the  sugars  in  question,  directing  him  to 
insure,  and  advising  him  of  bills  drawn  on  account  of 
the  estates  producing  the  sugars  in  question ;  but,  on 
4th  April,  he  wrote  to  Mitchell  to  secure  himself  for  his 
balance  with  the  produce  of  the  estate.  The  sugars 
arrived  in  London,  and  Bde  paid  the  bills  drawn  on 
him,  but  did  not  comply  with  the  condition  of  the 
indorsement  of  the  bills  of  lading ;  it  was  held,  that 
Mitchell  was  entitled  to  the  sugars,  for  MacKenzie 
had  not  parted  with  the  property  by  the  delivery  on 
board  a  ship  so  employed  as  above  stated;  nor 
by  accepting  the  bill  of  lading  from  the  captain  as 
drawn  by  him,  MacKenzie  beiug  entitled  to  change  the 
destination  of  the  sugars,  until  he  had  delivered  them 
or  the  bill  of  lading.  That  the  letters  to  Bde  did  not 
show  an  intention  to  consign  the  specific  property  to 
him,  and  that  for  these  reasons  (strengthened  by 
proof  of  intention  in  the  letter  ^  of  4th  April),  the 
indorsement  to  Mitchell  passed  the  property.^  But 
when  goods  are  shipped  "free  on  board'*  by  the 
sellers  to  the  purchasers,  and  a  bill  of  lading, 
specially  indorsed  to  the  purchasers,  is  transmitted 
to  them,  the  property  of  the  goods  is  in  the  latter, 

^  Mitchel  0.  Ede,  11  Ad.  &  £.  888. 
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and  they  are  liable  for  the  price,  though  the  ship  be 
lost.^ 

When  goods  are  shipped  to  the  order  and  **  on 
account  and  risk  '*   of  the  consignee  or  purchaser, 
to  be  paid  for  by  bills  to  be  drawn  and  accepted 
for    the  amount,   and  not  to  be    delivered  until 
such  bills  are  accepted,  the  property  of  the  goods 
does  not  vest  in  the  latter ;  and  in  such  case  it   is 
likely  the  captain  will  be  required  to  sign  bills  of 
lading  deliverable  to  the  shipper's   own  order,   by 
whom  one  part  unindorsed  is  transmitted  to  the 
consignee  or  purchaser  to  notify  the  shipment,  and 
another  part,  indorsed,  is  sent  to  the  consignor's 
own  agent,  to  be  delivered  when  the  bills  are  accepted. 
In  this  case,  therefore,  the  captain    ought  not  to 
deliver  the  goods,  unless  to  the   holder  of  a  bill 
of  lading  specially  indorsed,    as    has  been   decided 
in  Brandt  v.  Bowlby,*  which  was  an  action  against 
the  shipowners  for  not  delivering  a    quantity   of- 
.    wheat  according  to  the  shipper's  orders ;  it  was  held, 
that  the  property  in  the  corn  did  not,  upon  the 
shipment  of  the  same,  absolutely  belong  to  the  corn 
merchant,  but  only  under  the  condition  that  the  bills 
were  accepted,  and  that  as  these  were  not  accepted, 
the  corn  never  belonged  to  the  corn  merchant,  and, 
therefore,  that  the  plaintiflfs  were  entitled  to  recover 
from  the  shipowners  its  value  at  the  time  it  was 
delivered  to  the  com  merchant.    But  if  goods  are 

*  Brown  v.  Hare,  3  Hurl.  &  N.  484. ;  s.  c.  29  L.  J.  Ex.  6. 
«  2  B.  &  Ad.  932. 
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shipped  on  the  order  ofa  merchant,  by  parties  abroad 
indebted  to  him,  and  on  board  his  own  ship,  the 
shippers  at  the  time  telling  the  captain  that  they 
belong  to  him,  and  they  advise  the  merchant  that 
they  have  shipped  the  goods  for  his  account  and  risk, 
and  send  him  invoices  in  which  they  charge  him  a 
commission  on  the  amount,  but  they  induce  the 
captain  to  sign  bills  of  lading  deliverable  to  blank  or 
order,  on  the  assurance  that  it  was  immaterial,  as 
they  were  to  be  delivered  to  his  owner,  and  one  of 
these  they  forward  to  their  own  agent  in  this  country 
with  bills  for  the  amount,  which  the  merchant  refuses 
to  accept,  and,  in  consequence,  the  agent  indorses  the 
bill  of  liading  to  a  third  party,  by  whom,  and  also  by 
the  merchant  on  arrival  of  the  ship  the  goods  are 
claimed ;  in  such  a  case  it  has  been  held  that  the 
property  vested  in  the  merchant,  and  that,  under  the 
circumstances,  the  captain  was  justified  in  making 
delivery  to  his  employer.  ^ 
When  the  holder  of  the  indorsed  bill  of  lading  is  indorse- 

"  ment  does 

merely  the  agent  for  the  shipper,  and  has  no  other  not  pass 
interest  in  the  goods,  the  indorsement  of  the  bill  of  perty  in 
lading  to  him  does  not  pass  the  property  ;  and  if  the  to  a  mere 
master,  without  knowledge  of  an  indorsed  bill,  has  the^Wp. 
delivered  them  to  order,  or  in  terms  of  his  bill  of  ^®'* 
lading,  the  holder  of  the  indorsed  bill  has  no  action 
against  him  for  delivery.  As  where,  on  the  order  of  a 
correspondent  in  this  country,  goods  were  shipped  on 
account  and  at  the  ri^k  of  the  consignee,  to  whom  an 

^  Ogle  v»  Atkinson^  5  Taunt.  759. 
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invoice  and  unindorsed  bill  of  lading  were  transmitted, 
informing  him  of  the  shipment^  and  that  he  had  been 
drawn  on  for  the  amount ;  but,  as  a  precaution,  an 
indorsed  bill  of  lading  was  sent  by  the  shipper  to 
his  own  agent,  of  which  he  did  not  inform  the  con- 
signee ;  it  was  held,  that  the  consignee  having,  upon 
the  arrival  of  the  ship,  obtained  possession  of  the 
cargo  by  delivery  from  the  captain,  though  impro- 
perly, on  the  production  of  the  unindorsed  bill  of 
lading,  he  had  thereby  become  absolute  proprietor  of 
the  goods,  and  that  the  holder  of  the  indorsed  bill  of 
lading  had  no  action  against  him  for  delivery  of  them.  ^ 
And  where  goods  were  shipped  to  order,  on  account 
and  risk  of  the  consignee,  and  an  invoice  and  a  blank 
indorsed  bill  of  lading  were  transmitted  to  him,  and 
bills  drawn  on  him  for  the  amount ;  but  another  bill 
of  lading  was  sent  by  the  shipper  to  his  own  agent, 
under  which  he  obtained  delivery  of  the  goods,  and 
refused  to  give  them  up,  unless  upon  immediate  pay- 
ment; the  consignee  oflfered  to  accept  the  bills  as  drawn 
at  three  months,  and  this  being  refused,  he  brought 
an  action  against  the  agents  for  delivery  of  the  goods ; 
and  it  was  held,  that  by  delivery  of  the  goods 
to  the  captain,  on  account  and  at  the  risk  of  the 
consignee,  to  whom  the  invoice  and  bill  of  lading  were 
transmitted,  the  property  had  passed  to  him,  and 
that  he  was  entitled  to  the  goods  under  condition  of 
acceptance  of  the  bills. 2 

1  Coxe  f).  Harden,  4  East.  Bep.  211  ;  see  Moakes  r.  Nicholson,  34 
L.  J.  C.  P.  273  ;  Brandt  r.  Bowlby,  2  B.  &  Ad.  932. 
•  Walley  v.  Montgomery,  3  East.  Rep.  686. 
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When  goods  are  shipped  in  the  name  of  the  oonsiffnor  ^^®5® 

*^  ^^  o  consignee 

to  be  delivered  to  a  factor,  or  agent,  or  broker,  who  has  ^^  »o 

.       property 

himself  no  property  in  the  goods,  and  the  captain  in  the 
refuses  to   deliver  them  to  him  as  such,  he  cannot  action  for 
bring  an  action  in  his  own  name  for  delivery  of  the  m^t^^e^ 
goods,  or  for  any  damage  they  may  have  sustained,  J^the 
but  such  action  must  be  in  the  name  of  the  consignor.  thToon^. 
As  where,  by  a  bill  of  lading,  the  captain  was  to  deliver  ®*^^''* 
the  goods  for  the  consignors,  and  in  their  name,  to 
the  consignee,  who  had  no  property  in  the  goods : 
it  was  held,  that  an  action  against  the  shipowners  for 
damage  done  to  the  goods  must  be  brought  in  the 
name  of  the    consignors,    although   the   consignee 
had  insured  the  goods,  and  advanced  the  premiums 
of  insurance  before  .the  arrival  of  the  ship/     But  on 
the  insolvency  of  the  consignee,  the  consignor  can 
indorse  the   bill  of  lading   to  his   agent,   without 
value,  in  order  to  enable  the  agent  to  stop  the  goods 
in  transitu.^ 

The  Admiralty  Court  Act,  1861,  24  Vict.,  c.  10, 
section  6,  enacts—**  The  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  by  the  owner 
or  consignee  or  assignee  of  any  bill  of  lading  of  any 
goods  carried  into  any  port  in  England  or  Wales  in 
any  ship,  for  damage  done  to  the  goods,  or  any  part 
thereof,  by  the  negligence,  or  misconduct  of,  or  for 
any  breach  of  duty,  or  breach  of  contract  on  the  part 
of  the  owner,  master,  or  crew  of  the  ship,  unless  it  is 

1  Sargent  t?.  Moms,  3  B.  &  Aid.  277. 
«  Morison  v.  Gray,  2  Bing;  260. 
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shown  to  tlie  satis&ctionof  the  court  that  at  the  tone 
of  the  institation  (X,  the  cause,  anj  owner  or  part 
owner  of  the  ship  is  domiciled  in  England  or  Wales : 
proyided  always  that  if  in  any  snch  c^jise  the  plaintiff 
do  not  recover  £20,  he  shall  not  be  entitled  to  any 
cost,  charges,  or  expenses  incurred  by  him  therein, 
unless  the  judge  shall  certify  that  the  cause  was  a  fit 
one  to  be  tried  in  the  said  court. 

This  provision  has  in  view  chiefly  the  case  of 
foreign  vessels,  but  covers  also  the  case  of  British 
ships  similarly  circumstanced,  which,  whatever 
liability  to  the  English  resident  had  been  incurred,  too 
often  defied,  by  distance,  the  process  of  English 
common  law.  Even  within  this  narrow  sphere  there 
is  no  maritime  lien  created  by  the  section.^  All 
beyond  remains  as  before  at  common  law. 

The  short  delivery  of  goods  brought  to  this 
country  in  foreign  ships,  or  their  delivery  in  a  damaged 
state,  was  frequently  a  grievous  injury  for  which 
there  was  no  practical  remedy ;  for  the  owners  of  such 
vessels  being  resident  abroad,  no  action  could  be 
successfully  brought  against  them  in  a  British 
tribunal.  To  send  the  merchant  who  had  sustained 
a  loss  to  commence  a  suit  in  a  foreign  tribunal, 
probably  in  a  distant  country,  could  not  be  deemed 
a  practical  or  effectual  remedy.  With  a  view  to 
obviate  a  grievance  so  oppressive  to  British  merchants, 
the  enactment  contained  in  the  6th  section  was 
passed.     It  was  intended  to  operate  by  enabling  the 

»  The  Two  Ellens,  Law  R.  3  Adm.  345. 
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party  aggrieved  to  arrest  the  ship  in  cases,  where, 
from  the  absence  of  the  shipowner  in  foreign  parts, 
the  Common  Law  tribunals  could  not  afford  effectual 
redress.  And  it  has  been  held,  that  the  consignees 
named  in  a  bill  of  lading  are  entitled,  under  the 
above  Statute,  to  sue  for  negligence  in  the  carriage 
of  the  goods,  or  for  a  breach  of  the  contract  contained 
in  the  bill  of  lading,  although  the  property  in  the 
goods  has  not  passed  to  them.' 

If  goods  are  consigned  to  a  factor  or  agent,  and  Agent  can 

transfer 

the  bill  of  lading  is  in  his  name,  he  can  indorse  the  the  pro- 
bill  of  lading  for  a  valuable  consideration,  so  as  effec-  the  goods, 
tually  to  transfer  the  property  of  the  goods,  or  he  can  meS;,°'^^^" 
pledge  the  bill  of  lading  for  advances,  either  original  bieco^' 
or  continued,  provided  the  person  honestly  advanc-  ^^^®^^^°°- 
ing  the   money   has    no   notice  that  the  agent  is 
thus  acting  fraudulently  or  without  authority ;  but 
mere  notice  that  the  agent  is  not  the  owner,  will  not 
affect  the  validity  of  the  transaction. 

It  is  often  a  matter  of  great  nicety  to  determine 
whether  or  not  the  vendor's  purpose,  or  intention,  was 
really  to  reserve  a  ju8  disponendi. 

Mr.  Benjamin,  in  his  work  on  sales,  says,  "  The 
following  seem  to  be  the  principles  established  by 
the  authorities : — 

"  Firstly. — Where  goods  are  delivered  by  the 
vendor  in  pursuance  of  an  order,  to  a  common  carrier 
for  delivery  to  the  buyer,  the  delivery  to  the  carrier 

1  The  Nepoter,  Law  R.  2  Adm.  376;  The  Figlia  Maggiore,  Law  R. 
2  Adm.  106. 
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passes  the  property,  he  being  the  agent  of  the  vendee 
to  receive  it,  and  the  delivery  to  him  being  equiva- 
lent to  a  delivery  to  the  vendee/ 

"  Secondly. — Where  goods  are  delivered  on  board 
of  a  vessel  to  be  carried,  and  a  bill  of  lading  is  taken, 
the  delivery  by  the  vendor  is  not  a  delivety  to  the 
buyer,  but  to  the  captain  as  bailee  for  delivery  to  the 
person  indicated  by  the  bill  of  lading,  as  the  one  for 
whom  they  are  to  be  carried.* 

"  Thirdly. — The  fact  of  making  the  bill  of  lading 
deliverable  to  the  order  of  the  vendor  is,  when  not 
rebutted  by  evidence  to  the  contrary,  almost  decisive 
to  show  his  intention  to  reserve  the  jus  disponendi, 
and  to  prevent  the  property  from  passing  to  the 
vendee.' 

"  Fourthly. — The  prima  facie  conclusion  that  the 
vendor  reserves  the  jus  disponendiy  when  the  bill  of 
lading  is  to  his  order,  may  be  rebutted  by  proof  that 
in  so  doing  he  acted  as  agent  for  the  vendee,  and  did 
not  intend  to  retain  control  of  the  property ;  and  it 
is  to  be  determined  as  a  question  of  fact  what  the 
real  intention  was.* 

**  Fifthly. — That  although  as  a  general  rule  the 

1  Waite  r.  Baker,  2  Ex.  1 ;  Dawes  r.  Peck,  8  T.  R.  330. 
»  Moakes  v.  Nicholson,  19  C.  B.  K  S.  290;  34  L.  J.  C.  P.  273 ; 
Shepherd  v.  Harrison,  Law  R.  4  Q.  B.  197  ;  s.  c.  40  L.  J.  Q.  B.  148. 

*  Wilmshurst  v.  Bowker,  2  M.  &  G.  792  ;  Eller^haw  r.  Magniac,  6 
Ex.  570;  Van  Casteel  v.  Booker,  2  Ex.  691 ;  Jenkyns  v.  Brown,  14  Q. 
B.  496 ;  19  L.  J.  Q.  B.  286. 

*  Brown  v.  Hare,  4  Hurl.  &  N.  822 ;  29  L.  J.  Ex.  6;  Joyce  v.  Swan, 
17  C.  B.  N.  S.  84. 
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delivery  of  goods  by  the  vendor,  on  board  the  pur- 
chaser's  own  ship,  is  a  delivery  to  the  purchaser, 
and  passes  the  property,  yet  the  vendor  may  by 
special  terms  restrain  the  effect  of  such  delivery,  and 
reserve  the  ^ws  disponendi ;  even  in  cases  where  the 
bills  of  lading  show  that  the  goods  are  free  of  freight, 
because  owner's  property.^ 

"  Sixthly. — That  where  a  bill  of  exchange  for  the 
price  of  goods  is  enclosed  to  the  buyer  for  acceptance, 
together  with  the  bill  of  lading,  the  buyer  cannot 
retain  the  bill  of  lading  unless  he  accepts  the  bill  of 
exchange ;  and,  if  he  refuse  acceptance,  he  acquires 
no  right  to  the  bill  of  lading,  or  the  goods  of  which 
it  is  the  symbol.  "^ 

1  Turner  v.  Liverpool  Docks  Trustees,  6  Ex.  543 ;  Brandt  v.  Bowlby, 
2  B.  &  Ad.  932 ;  Falke  r.  Fletcher,  18  0.  B.  N.  S.  403 ;  34  L.  J.  C. 
P.  146  ;  Schotsmans  v,  Lancashire  &  Yorkshire  Ry.  Co.,  Law  R.  2  Oh. 
332  ;  Gumm  V.  Tyrie,  33  L.  J.  Q.  B.  97 ;  in  error  34  L.  J,  Q.  B.  124. 

•  Shepherd  v.  Harrison,  Law  R.  4  Q.  B.  197. 


APPENDICES. 


I 


r    1 
t    . 


r 


!    H 


APPENDICES. 


FOEM  A. 


Protest,  hy  SMppers  of  Goods,  agavnst  the  Master  and  Owners  of  a 
Vessel,  m  consequence  of  tJie  Master's  refusal,  after  Notice,  to  sign 
a  Bill  of  Lading  in  the  customary  form* 

By  the  public  instrument  of  protest  hereinafter 
contained ; 

Be  it  known  and  made  manifest  unto  all  people, 
that  on  the  day  of  ,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ,  per- 

sonally came  and  appeared  before  me,  R.  B.,  Notary 
Public,  duly  authorized,  admitted  and  sworn, 
residing  and  practising  in  L  ,  in  the  County 

of  L  ,  in  the   United  Kingdom  of  Great 

Britain  and  Ireland,  and  also  a  Master  Extraordinary 
of  the  High  Court  of  Chancery  in  England,  G.  G.,  one 
of  the  firm  of  G.  G.  and  Co.,  of  L  ,  merchants, 

the  shippers  of  goods  and  merchandise,  per  the  ship 
or  vessel  the  bound  on  a  voyage  from 

L  ,  for  New  York,  in  the  United  States  of 

America,  and  C.  D.,  of  L  ,  clerk  to  the  said 

G.  G.  and  Co.,  who  did  severally  declare  and  state  : 
and  first  this  appearer,  the  said  C.  D.,  for  himself  did 
declare  and  state  as  follows ;  that  is  to  say,  that  this 
appearer  did  attend  for  the  said  G.  G.  and  Co.,  the 
shippers,  and  did  conduct  the  delivery  on  the 
day  of  instant,  at  *  and  alongside  of  the 
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said  vessel  the  ,  of  the  goods  and  merchandize 

mentioned  in  the  duplicate  (or  copy)  bill  of  lading 
after  mentioned.  That  E.  P.,  the  master  of  the  said 
ship  or  vessel,  signed  and  gave  a  bill  of  lading  for 
the  seven  chests  of  merchandize  therein  mentioned, 
with  the  words  "one  chest  in  dispute,  if  on  board  to  be 
delivered,  contents  unknown,"  written  at  the  foot 
thereof,  and  that  the  said  G.  G.  and  Co.  objected  to 
the  same ;  and  that  this  appearer,  the  said  C.  D.,  was 
present,  and  did  see  the  said  seven  chests  of  mer- 
chandize carefully  delivered,  at  and  alongside  the  said 
vessel  at  L  aforesaid,  in  the  usual  manner, 

•  and  left  under  the  charge  of  the  mate  and  crew  there- 
of; and  that  on  this  day  of 
instant,  this  appearer,  the  said  CD.,  did  deliver  to 
the  said  B.  F.  a  notice  and  demand,  signed  by  the 
said  G.  G.  and  Co.,  of  which  a  copy  is  hereunto  annexed, 
but  the  said  E.  P.  refused  to  comply  therewith,  or  to 
sign  or  deliver  any  other  bill  of  lading  in  another 
form. 

And  the  appearer,  the  said  G.  G.,  for  and  on 
behalf  of  himself  and  of  his  said  co-partner  in  trade, 
under  the  said  firm  of  G.  G.  and  Co.,  and  for  and  on 
behalf  of  all  other  persons  who  are,  or  shall  or  may 
be,  interested  in  the  said  goods  and  merchandize, 
doth  declare  and  protest  before  me,  and  I,  the  said 
Notary,  at  the  request  of  the  said  shippers,  the  said 
G.  G.  and  Co.,  do  protest  against  the  owners  and  the 
said  master  of  the  said  vessel,  for  and  in  respect  of 
the  said  refusal  and  neglect  to  sign  and   give   a 
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correct  bill  of  lading  for  the  said  goods,  in  the  usual 
and  customary  form,  and  for  and  in  respect  of  all  fall 
of  markets,  loss,  damage  or  expenses  which  the  said 
shippers,  or  any  other  person  or  persons,  who  is,  or 
are,  or  shall,  or  may  be  interested  therein,  have  or  hath 
iucurred,  or  may  incur,  by  reason  of  the  premises. 

G.G. 
CD. 

Thus  protested  in  due  form  at  L  aforesaid, 

the  day  and  year  first  before  written ;  before  me, 

(   Seal.    J 

(Signed)     B.  B., 

Notary  Public,  L. 


47 


S70  APPENDICES. 


FORM  B. 

Copy  of  the  Notice  to  the  Master  referred  to  in  the  foregoing  Protest, 
objecting  to  the  Q^dlificatton  introduced  into  the  Bill  of  Lading 
vnthotU  consent,  and  demanding  a  Bill  of  Lading  in  the  customary 

To  Captain  E.  F.,  Master  of  the  ship  or  vessel  called 
the 

We,  the  shippers  of  seven  chests  of  merchandize 
on  board  the  for  New  York,  hereby  give  you 

notice,  that  we  object  to  the  qualification  or  exception 
of  **  one  chest  in  dispute,  if  on  board,  to  be  delivered, 
contents  unknown,"  added  without  our  consent  to 
the  bill  of  lading,  signed  by  you  for  the  said  goods, 
for  New  York,  and  that  we  hold  you  and  the  owners 
of  the  vessel  responsible  for  the  value  and  safety  of 
all  and  every  goods  which  we  shall  prove  to  have 
been  delivered  at  the  said  vessel;  and  we  demand 
and  require  you  forthwith  to  sign  and  deliver  to  us 
a  bill  of  lading  for  the  said  goods,  in  an  usualy 
legal,  and  customary  form,  and  we  give  you  notice, 
that  in  default  thereof,  we  protest  against  you,  and 
we  hold  you  and  the  owners  of  the  vessel  responsible 
for  all  loss,  damage,  or  expenses  by  reason  of  the 
premises. 

Liverpool,  day  of  18     . 

G.  G.  k  Co. 


APPENDICES.  871 


18  &  19  Vict.,  1855,  Cap.  OXI. 

An  Act  to  ascend  the  Law  bslating  to  Bills  op  Lading. 

(14^^  AugiMi  1855.) 

Abstract  op  the  Enactments. 

1.  Bights  wmder  hilU  of  lading  to  vest  in  consignee  or  indorsee, 

2.  Not  to  affect  right  of  stoppage  in  transitu  or  claims  for  freight, 

3.  Bill  of  lading  in  hands  of  consignee,  ^c,  conclitsive  evidence  of 

the  shipment  as  against  master,  ^c, — Brtiviso, 

By  this  Act, 

After  reciting  that  by  the  custom  of  merchants 
a  bill  of  lading  of  goods  being  transferable  by 
indorsement,  the  property  in  the  goods  may  thereby 
pass  to  the  indorsee,  but  nevertheless  all  rights  in 
respect  of  the  contract  contained  in  the  bill  of  lading 
continue  in  the  original  shipper  or  owner,  and  it  is 
expedient  th^-t  such  rights  should  pass  with  the 
property :  And  that  it  frequently  happens  that  the 
goods  in  respect  of  which  bills  of  lading  purport  to 
be  signed  have  not  been  laden  on  board,  and  it  is 
proper  that  such  bills  of  lading  in  the  hands  of  afeowa 
fide  holder  for  value  should  not  be  questioned  by  the 
master  or  other  person  signing  the  same  on  the 
ground  of  the  goods  not  having  been  laden  as 
aforesaid, — 

It  is  Enacted  as  follows  : — 

1.  Every  consignee  of  goods  named  in  a  bill  of 
lading,  and  every  indorsee  of  a  bill  of  lading  to  whom 
the  property  in  the  goods  therein  mentioned  shall 
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pass,  upon  or  by  reason  of  such  consignment  or 
indorsement,  shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods  as  if  the  contract 
contained  in  the  bill  of  lading  had  been  made  with 
himself. 

2.  Nothing  herein  contained  shall  prejudice  or 
affect  any  right  of  stoppage  m  transitu,  or  any  right 
to  claim  freight  against  the  origraal  shipper  or  owner, 
or  any  liability  of  the  consignee  or  indorsee,  by  reason 
or  in  consequence  of  his  being  such  consignee  or 
indorsee,  or  of  his  receipt  of  the  goods  by  reason  or 
in  consequence  of  such  consignment  or  indorsement. 

3.  Every  bill  of  lading  in  the  hands  of  a  consignee 
or  indorsee  for  valuable  consideration  representing 
goods  to  have  been  shipped  on  board  a  vessel  shall 
be  conclusive  evidence  of  such  shipment  as  against 
the  master  or  other  person  signing  the  same,  notwith- 
standing that  such  goods  or  some  part  thereof  may 
not  have  been  so  shipped,  unless  such  holder  of  the 
bill  of  lading  shall  have  had  actual  notice  at  the  time 
of  receiving  the  same  that  the  goods  had  not  been  in 
fact  laden  on  board :  Provided,  that  the  master  or  other 
person  so  signing  may  exonerate  himself  in  respect 
of  such  misrepresentation  by  showing  that  it  was 
caused  without  any  default  on  his  part,  and  wholly 
by  the  fraud  of  the  shipper,  or  of  the  holder,  or  some 
person  under  whom  the  holder  claims. 
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BILLS  OF  LADING.   ' 

Act  No.  IX.  OP  1856. 

{Received  the  assent  of  the  Oove^tior  General  on  the  11th  April 

1856.) 

Recites  expediency  of  the  contract  passing,  as  ivell  as  the  property, 
by  indorsement  of  bill  of  lading,  and  that  ship-master  he  hound  hy  hills 
of  lading  in  hands  of  bona  fide  holder,  although  goods  not  shipped, 

1.  Indorsee  having  property  in  the  goods  to  have  same  benefit  as 

though  named  in  the  contract. 

2.  Not  to  prejudice  stoppage  in  transitu  or  liabilities  of  shipper  or 

consignee. 

3.  Bill  of  lading  in  hands  of  indorsee  for  value  ^  conclusi've  evidence 

against  Master,  saving  right  of  proof  by  latter  of  fraud  of 
shipper  or  holder. 

An  Act  to  amend  the  Law  eelating  to  Bills  op  Lading. 

Whereasby  the  custom  of  Merchants  aBill  of  Lading 
p        .  of  goods  being  transferable  by 

indorsement,  the  property  in 
the  goods  may  thereby  pass  to  the  indorsee,  but 
nevertheless  all  rights  in  respect  of  the  contract 
contained  in  the  Bill  of  Lading  continue  in  the  original 
shipper  or  owner,  and  it  is  expedient  that  such  right 
should  pass  with  the  property;  and  whereas  it 
frequently  happens  that  the  goods  in  respect  of  which 
Bills  of  Lading  purport  to  be  signed  have  not  been 
laden  on  board,  and  it  is  proper  that  such  Bills  of 
Lading  in  the  hands  of  a  hona  fide  holder  for  value 
should  not  be  questioned  by  the  Master  or  other 
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person  signing  the  same,  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid :  It  is  enacted  as 
follows : — 

!•    Every  consignee  of  goods  named  in  a   Bill  of 

Rights  under  bUls  of    fading,  and  every  indorsee   of 
kding  to  vest  in  con-    a  Bill  of  Lading  to  whom  the 

iumee  or  indorsee.  x      •      xi  i      >i         • 

^^  property  m  the  goods  therein 

mentioned  shall  pass,  upon  or  by  reason  of  such 
consignment  or  indorsement,  shall  have  transferred 
to  and  vested  in  him  all  rights  of  suit,  and  be  subject 
to  the  same  liabilities  in  respect  of  such  goods  as  if 
the  contract  contained  in  the  Bill  of  Lading  had  been 
made  with  himself. 

II.     Nothing  herein  contained  shall  prejudice  or 

Not  to  affect  right  of    affect  any  right  of  stoppages 

stoppage  in  transitu  or     transitu^  or  any  right  to  claim 

claims  for  freight.  /     •  i.  j.  •     j.     i  i  •    •      i 

^  freight     against    the     original 

shipper  or  owner,  or  any  liability  of  the  consignee  or 
indorsee  by  reason  or  in  consequence  of  his  being 
such  consignee  or  indorsee,  or  of  his  receipt  of  the 
goods  by  reason  or  in  consequence  of  such  consign- 
ment or  indorsement. 

3.     Every  Bill  of  Lading  in  the  hands  of  a  consignee 

Bill  of  lading  in  hands     or  indorsee  for  valuable  consi- 

of  coasignee,   &c.    con-    deration,  representing  goods  to 

elusive  evidence    of  the  . 

shipment  as  against  mas-  have  been  shipped  on  board 
*^''     •  a  vessel,    shall  be   conclusive 

evidence  of  such  shipment  as  against  the  Master  or 
other  person  signing  the  same,  notwithstanding  that 
such  goods,  or  some  part  thereof  may  not  have  been 
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SO  shipped,  unless  such  holder  of  the  Bill  of^Lading 
shall  have  had  actual  notice  at  the  time  of  receiving 
the  same  that  the  goods  had  not  in  fact  been  laden  on 

^     .  board.  Provided  that  the  Master 

Proviso.  .      . 

or  other  person  so  signing  may- 
exonerate  himself  in  respect  of  such  raisrepreaentation, 
by  showing  that  it  was  caused  without  any  default  on 
his  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of 
the  holder,  or  some  person  under  whom  the  holder 
claims. 
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CUSTOMS    LAWS    CONSOLmATION. 

39  &  40  Vict.,  1876,  Cap.  XXXVI. 

An  Act  to  consolidate  th£  Custoics  Laws. 

{2Uh  Jul^  18760 

Section  52.  The  captain  or  other  ofiScer  having 
the  charge  of  any  ship  (having  commission  from  Her 
Miyesty  or  from  any  foreign  state),  having  on  board 
any  goods  laden  in  parts  beyond  the  seas,  shall,  on 
arrival  at  any  port  in  the  United  Kingdom,  and  before 
any  part  of  such  goods  be  taken  out  of  such  ship,  or 
when  called  upon  so  to  do  by  any  oflicer  of  the  Customs, 
deliver  an  account  in  writing  under  his  hand  to  the 
best  of  his  knowledge  of  the  quality  and  quantity  of 
every  package  or  parcel  of  such  goods,  and  of  the 
marks  and  numbers  thereon,  and  of  the  names  of  the 
respective  shippers  and  consignees  of  the  same,  and 
shall  make  and  subscribe  a  declaration  at  the  foot  of 
such  account  declaring  to  the  truth  thereof,  an4 
shall  also  truly  answer  to  the  Collector  or  other 
proper  oflBcer  such  questionsconcerning  such  goods  as 
shall  be  required  of  him,  and  on  failure  thereof  such 
captain  or  other  oflBcer  shall  forfeit  the  sum  of  one 
hundred  pounds  ;  and  all  such  ships  shall  be  liable 
to  such  searches  as  merchant  ships  are  liable  to, 
and  the  oflficers  of  the  Customs  may.  freely  enter  and 
go  on  board  all  such  ships,  and  bring  from  thence  on 
shore  into  the  Queen's  warehouse  any  goods  found 
on    board    any    such    ship    as    aforesaid,   subject 
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nevertheless  to  such  regulations  in  respect  to  ships  of 
war  belonging  to  Her  Majesty  as  shall  from  time  to 
time  be  directed  in  that  respect  by  the  Commissioners 
of  Her  Majesty's  Treasury. 

Section  53.  The  master  of  every  ship  arriving 
from  parts  beyond  the  seas  shall,  at  the  time  of 
making  report,  answer  all  such  questions  relating  to 
the  ship,  cargo,  crew,  and  voyage  as  shall  be  put  to 
him  by  the  collector  or  other  proper  officer ;  and  if  he 
refuses  to  answer,  or  does  not  answer  truly,  or  if 
after  the  arrival  within  four  leagues  of  the  coast  of 
the  United  Kingdom  bulk  shall  be  broken,  or  any 
alteration  made  in  the  stowage  of  the  cargo  of  such 
ship  so  as  to  facihtate  the  unlading  of  any  part  of  such 
cargo  before  report  of  such  ship  and  cargo,  or  if  any 
part  be  staved,  destroyed,  or  thrown  overboard,  or 
any  package  be  opened,  unless  cause  be  shown  to  the 
satisfaction  of  the  Commissioners  of  Customs,  in 
every  such  case  the  master  shall  forfeit  the  sum 
of  one  hundred  pounds. 


48 


378  APPENDICES. 


SEA  CUSTOMS. 
Act  No.  Vm.  op  1878. 

(Received  tlie  assent  of  the  Governor  General  on  the  8th 

March  1878.) 

An  Act  to  consolidate  and  amind  thb  Law  rblating 

TO  THB  LEVY  OP  SeA  CuSTOMS-DUTIES. 

Section  57.    No  vessel  arriving  in  any  Customs- 

port  shall  be  allowed  to  break 

Bulk  not  to  be  broken     r^   .,         ^,.  .«     .  ,        , 

until  manifest,  &Co  deli-    bulk  until  a  manifest  has  been 
Tcred  and  vewel  entered    deKvered  as  hereinbefore  pro 

iDwards.  .  t    t  i 

vided ;  nor  until  a  copy  of  such 
manifest,  together  with  an  application  for  entry  of 
such  vessel  inwards,  has  been  presented  by  the 
Master  to  the  Customs-collector,  and  an  order  has 
been  given  thereon  for  such  entry. 

Section  58.    The  Master  shall,    if  required  so  to 

Master,  if  required,  to    ^^  ^7  *^®  Customs- collector  at 
deliver  bill  of  lading,  &c.    the  time  of  presenting    such 

to  Customs-collector.  ,.     ,.         -,  ,.  ,      ^ 

appucation,  deuver  to  the  Cus- 
toms-collector the  bill  of  lading  or  a  copy  thereof  for 
every  part  of  the  cargo  laden  on  board,  and  any  port 
clearance,  cocket  or  other  paper  granted  in  respect 
of  such  vessel  at  the  place  from  which  she  is  stated 

.to  have  come,  and  shall  answer 

And  answer  questions. 

all  such  questions  relating  to 
the  vessel,  cargo,  crew  and  voyage  as  are  put  to 
him  by  such  oflBcer. 
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The  Customs-collector  may,  if  any  requisition  or 
question  made  or  put  by  him  under  this  section  is 
not  complied  with  or  answered,  refuse  to  grant  such 
appKcation. 

Schedule  to  Section  167  of  the  above  Act. 


Dlause  20 


If  any  bill  of  lading  or  copy 
required  under  section  58  is 
false,  and  the  Master  is  unable 
to  satisfy  the  Customs-collec- 
tor that  he  was  not  aware  of 
the  fact;  or  if  any  such  bill  or 
copy  has  been  altered  with 
fraudulent  intent ;  or 

If  the  goods  mentioned  in 
any  such  bill  or  copy  have 
not  been  bona  fide  shipped  as 
shown  therein ;  or 

If  any  such  bill  of  lading, 
or  any  bill  of  lading  of  which 
a  copy  is  delivered,  has  not 
been  made  previously  to  the 
departure  of  the  vessel  from 
the  place  where  the  goods 
referred  to  in  such  bill  of 
lading  were  shipped ;  or 

If  any  part  of  the  cargo  has 
been  staved,  destroyed  or 
thrown  overboard ;  or  if  any 
package  has  been  opened  and 
such  part  of  the  cargo  orsuch 
package  be  not  accounted  for 
to  the  satisfaction  of  the 
Customs-collector, 


The  Master 
of  the  vessel 
shall  be  liable 
to  a  penalty 
not  exceeding 
one  thousand 
Rupees. 
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Abandonment  page 

of  vessel,  excuses  payment  of  freight , 140 

Acceptance 

of  goods  on  quay,  or  alongside,  renders  shipowner  responsible      27 
Accident 

collision  is  presumed  to  be,  where  doubt  exists 210 

Accidents 

peculiar  to  the  sea,  carrier  not  liable  for    210 

Acids 

damage  to  goods  by , 233 

when  shipped,  should  be  declared , 233 

Act  of  God 

differs  from  perils  of  the  sea  250 

Action 

may  be  brought  either  against  the  shipowner,  or  master,   on  bill 

of  lading 38 

Acts 

9  of  1856— Indian  Bill  of  Lading  Act 45,  373 

9  of  1872— Indian  Contract  Act 29,  105 

12  of  1875— Indian  Ports  Act  5 

8  of  1878— Indian  Customs'  Act 52,  259,  378 

1  of  1879— Indian  Stamp  Act... 5 

Adjustment 

of  average,  in  case  of  deck  cargoes    » 200 

Admiralty  Court 

jurisdiction  of,  in  cases  of  short  delivery..... 360 

Admissibility 

of  evidence,  to  explain  bill  of  lading 43,  49 

Advances 

made  in  the  nature  of  freight 125 

cannot  be  recovered , 152 

master  has  no  lien  for 311 

indorsement  on  bill  of  lading  to  recover    350 
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Agknt  page 

bills  of  lading  signed  by » • 18,  41 

authority  of,  to  sign  bills  of  lading » 19 

master  is  not,  of  owner,  to  sign  for  goods  not  received 27 

signing  bills  of  lading,  personal  liability  of    41 

cannot  bind  owner,  or  charterer,  for  greater  qaantity  than  shipped..      48 

of  owner,  may  appoint  new  master 78 

when  master  is,  for  owner  of  cargo   114,  225 

property  does  not  pass  to,  by  indorsement 357 

may    transfer  property    in    goods  by   indorsement    for   valuable 
consideration    361 

Animals 

injury  to,  in  a  storm,  is  aperilof  the  sea 251,  271 

Application 

to    enter  vessel  may    be  refused,  if  the  bill  of  lading  is  not 
produced ,.      52 

Arrival  of  ship 

notice  of,  to  consignee,  when  not  necessary  77 

when  necessary    279 

Assignee 

is  estopped  by  rate  of  freight  stated  in  bill  of  lading    43 

when  liable  to  pay  demurrage   , 160 

of  goods,  must  take  delivery  within  a  reasonable  time     277 

may  stop  goods  in  transitu y  whilst  in  quarantine     287 

rights  and  liabilities  of,  under  the  Statute 345 

Assignment 

of  mate's  receipts    10 

of  no  avail  without  notice  to  the  party  to  be  bound 10 

Assortment  of  goods 

when  master  is  bound  to  attend  to    226 

Authentication 

of  bill  of  lading  necessary,  in  an  action  on  the  policy 44 

Authority 

of  master  to  sign  bills  of  lading  ceases  upon  his  signing  one  set  ...24,  26 

of  master  to  sign,  subject  to  limitations  28 

to  sign  for  shipowner  and  charterer  34 

continues  until  notice  of  change  of  ownership , 51 
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Auxiliary  screw  page 

steamer  must  be  propelled  by  steam  as  far  as  possible  73 

Average  accustomed    150 

Average 

general,  definition  of 293 

particular,  definition  of  293 

place  and  time  of  adjustment 294 

to  be  adjusted  according  to  the  York- Antwerp  Rules  299 

Barge 

is  not  included  in  the  definition  of  ship 75 

Barratry 

meaning  of 174 

includes  every  species  of  fraud  in  relation  of  the  master  to  his 

owners 175 

in  the  sense  of  policies  can  only  be  against  the  shipowner  175 

to  constitute,  must  be  without  the  knowledge  or  consent  of  the 

shipowner 175 

where  part-owner  sells  the  ship  and  misappropriates  proceeds  •....,  176 

is  a  felony,  and  punishable  as  such    176 

carrying  passengers  contrary  to  the  Kidnapping  Act  is    178 

Beer 

stowage  of,  amongst  coals 205 

Bill  of  lading 

its  nature 1 

represents  the  property  for  which  it  is  given  2 

definition  of 3 

form  of 3 

additions  may  be  made  to  the  usual  clauses 3 

marginal  notes  in    «.•••  3 

stamp'on 4 

must  be  stamped  before  execution 5 

copies  of,  need  not  be  stamped     7 

in  sets 1,  7,  319 

should  be  signed  only  on  production  of  the  mate's  receipts  2, 10 

master  is  bound  to  sign 13 

master  may  sign,  under  reservation 14 

master  to  sign  as  presented     14 

course  where  master  refuses  to  sign  16 

effect  of  signing  per  procuration 17,  39,  41 

56 
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Bill  of  lading — continued,  page 

broker's  signature  to  • 19 

tiUe  to   20, 121 

master's  right  to  copy  of    22 

effect  of  master,  who  is  also  charterer,  signing     22 

master  cannot  legally  sign  two  sets  of,  for  the  same  goods 24 

though    obtained  by  fraud,  is    binding,  if  signed   by   master 

under  his  authority 15 

must  be  presented  by  shipper  for  signature 2,  29,  206 

when  revocable    29 

master  may  refuse  to  sign,  when  differing  from  charter-party 33 

master's  signature  to,  binds  shipowner    ^...      34 

effect  of,  as  evidence    42, 108 

is  prima  facie  evidence,  but  not  conclusive 42,  43,  44,  64 

may  be  corrected  by  evidence  of  the  real  facts.^ 43 

is  only  prima  facie  evidence  that  the  property  is  in  the  holder  ....      44 
is  no  evidence  in  action  on  the  policy  without  authentication    ...      44 

is  not  evidence  of  an  insurable  interest  in  the  goods    44 

in  hands  of  consignee,  or  indorsee  for  value     45 

when  conclusive  against  the  master  ;      44 

not  affected  by  sale  of  ship  without  notice 51 

delivery  of,  on  arrival,  to  Customs'-Collector 62 

construction  of    , 69,62 

is  evidence  of  the  shipment  of  goods 64 

must  bear  the  shipper's  name 69 

production  of,  necessary,  before  payment  of  insurance 76 

condition  in,  for  payment  of  demurrage 160 

to  be  given  up,  before  delivery  of  the  cargo 312 

continues  in  force  until  delivery  is  made  316 

indorsement  of 348 

holder  of,  without  notice,  not  affected   348 

Bills  of  health 

granting  of 286 

Bleeding  of  sacks   260,  263 

Blockade 

what  constitutes  , 283 

Boats 

damage  to  goods  in    218 
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Boilers  page 

damage  occasioned  by  defect  in    • 182 

Breakage 

the  exception  applies  only  to  that  of  the  articles  themselves 222 

Broker 

is  not  agent  of  shiposvner  to  sign  bills  of  lading    19 

Bulk 

freight  payable  for  goods  in 145 

carrying  grain  in 261 

Bullion 

declaration  of,  at  time  of  shipment    264 

Bursting  of  bags 

from  swelling  of  grain 260 

Cabin 

freight  for  goods  stowed  in ••  144 

Calendar  month 

is  meant,  where  the  contract  is  for  a  month 143 

Canal 

when  blocked,  duty  of  master 85 

Capture  of  prizes 

when  justifiable    209 

Capture  of  vessel 

when  not  a  peril  of  the  sea.... 254 

entering  blockaded  port  284 

Cargo 

damage  to,  on  quay  or  alongside    119 

bills  of  lading  cannot  be  legally  signed  for,  when  not  on  board    ...  26 

must  be  delivered  to  persons  authorised  to  receive  it   63 

must  be  discharged  to  lighten  vessel  if  unable  to  enter  port  88 

delivery  of,  subject  to  the  exceptions  in  the  bill  of  lading    Ill 

must  be  delivered  in  good  order  and  condition 114 

what  constitutes  a  delivery  of 116 

shipped  without  the  master's  knowledge  is  liable  to  freight  129 

full  and  complete,  what  is : 141 

of  different  descriptions,  freight  for 143 

improper  collocation  of  192,228 

average  adjustment  of  deck   ...; 200 

short  dehvery  of 206 

lost  in  collision,  damages  for , 212 
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Cargo— con/inued.  vagi 

on  delinquent  vessel  cannot  be  attached  for  damages  in  collision..^  213 

if  damaged,  may  not  be  taken  on  merely  to  earn  freight 227 

delivery  of,  releases  master  of  liability  238 

may  be  landed  and  warehoused,  if  not  taken  delivery  of 275 

divided  into  three  classes  for  purposes  of  quarantine    290 

value  o^  in  general  average ..•- 305 

quantity  of,  to  be  delivered  per  diem 324 

Carrier 

must  prove  that  goods  were  damaged  before  shipment 66 

not  responsible  for  ordinary  wear  and  tear,  or  inherent  vice  of 

cargo   113, 224 

not  liable  for  loss  arising  from  the  act  of  God 165 

not  liable  for  accidents  peculiar  to  the  sea 210 

Cats  on  board 

do  not  exonerate  master  from  damage  by  rats 203 

Cattle 

freight  payable  on  dead,  as  well  as  living 136 

loss  of,  or  injury  to 271 

Certificates 

admitting  vessels  to  partique 286,  288 

Chafing 

does  not  include  breakage "  222 

Chafing  of  goods 

master  not  liable  for  the  ordinary  X13 

Charterer 

when  also  master,  signing  bills  of  lading  .^^  22 

when  may  reland  goods  at  port  of  shipment 31 

effect  of,  signing  bills  of  lading  as  agent  for  the  owner    40 

not  bound  for  greater  quantity  than  shipped    48 

may  refuse  to  load  a  vessel  not  named  in  the  charter-party 75 

Kable  for  not  loading  a  full  and  complete  cargo    141 

of  a  general  ship,  entitled  to  the  freight 147 

Charter-party 

effect  of,  directing  bills  of  lading  to  be  signed  as  presented 14 

binds  persons  with  notice  of  it    , 32 

does  not  bind  shipper  without  notice  of  it 33 

freight  payable  as  per 123 

conditions  as  per 157 
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PAGE 

Christmas-day  is  not  a  working  day  162 

Claim 

when  to  be  made  at  port  of  discharge   325 

Clerk 

signing  bills  of  lading 17,  18 

Coals 

stowage  of  cargo  amongst    , 205 

Coble 

included  in  definition  of  a  ship 74 

Cockroaches 

injury  to  goods  by  205,  253 

Collision 

causes  of 209 

mere  happening  of,  no  evidence  of  negligence 210 

cross-action  in  cases  of  210 

when  accidental,  is  a  peril  of  the  sea    210 

owner  of  goods  may  recover  damages  for ^.  212 

damages,  in  case  of,  how  estimated  214 

in  case  of  foreign  ship    214 

when  not  the  result  of  negligence,  is  a  peril  of  the  sea 251 

when  caused  by  negligence,  is  not  a  peril  of  the  sea   . . » 253 

Collocation 

of  different  goods    ^1, 115, 192,  228,  230 

Common  carriers 

shipowners  ^^  prima  facie , Ill 

definition  of 112 

liability  of,  for  goods  destroyed  by  fire 185 

liability  of,  where  goods  are  transhipped    215 

of  goods,  not  necessarily  carriers  of  money,  or  bank  bills    266 

Compensation 

where  master  refuses  to  sign  bills  of  lading   16 

where  shipper  does  not  present  bills  of  lading  for  signature 29 

Compulsory  pilotage   103 

Computation 

of  time  for  payment  of  freight  143 

for  ascertaining  demurrage 162 
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COVDITIONS  PAG£ 

in  bill  of  lading,  construction  of 60 

respecting  payment  of  freight    131 

as  per  charter-party 157 

may  be  attached  to  bill  of  lading  by  consignor 348,353 

Consent 

of  both  parties  necessary  to  revoke  bill  of  lading  30 

Consignee 

has  no  lien  on  ship  named,  if  goods  have  been  put  on  board  wrong 

ship 32 

can  sue  master  personally  for  non-delivery  of  goods 38 

cannot  proceed  against  owner  if  he  elects  to  sue  master  39 

when  bill  of  lading  not  conclusive  against 44 

must  prove  that  the  goods  were  damaged  by  the  master's  negligence     ^^ 

when  not  entitled  to  notice  of  arrival  of  ship *. "11 

name  of,  in  bill  of  lading     , 121 

is  liable  for  freight  on  goods,  though  damaged 133 

when  liable  to  pay  demurrage    160 

not  liable  for  demurrage  at  port  of  loading 163 

notice  to,  of  arrival  of  vessel  with  transhipped  goods    ^.    216 

notice  of  arrival  to  be  given  to 279 

entitled  to  delivery  of  the  goods  at  the  ship's  side    314 

when  he  cannot  transfer  his  liability  to  pay  freight  344 

not  liable  on  the  bill  of  lading  after  indorsement    346 

having  no  property  in  the  goods  must  sue  in  the  name  of  the 
consignor ^ 359 

Consignor 

may  reland  his  goods  on  payment  of  freight,  &c 30 

cannot  demand  return  of  goods  when  bill  of  lading  has  been 

transmitted  to  consignee 31 

may  vary  or  revoke  bill  of  lading  .* 32 

effect  of  transfer  of  the  property  in  the  goods  by 344 

rights  of,  may  be  passed  by  indorsement 345- 

always  liable  for  freight 345^ 

Construction 

of  bill  of  lading  must  be  liberal    49,  59, 185^ 

of  the  words  ^  in  the  bill  of  lading 8^ 

or 

Constructive  possession 

preserves  lien 307,  310 
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Consul  page 

may  grant  bills  of  health    287 

Contents 

and  value  unknown,  effect  of  clause    44,  68, 108,  334,  337 

Contract  to  carry  goods 

damages  for  breach  of    53 

is   presumed   to    be    made    with    reference  to    the  prescribed 

voyages    9^ 

ceases  on  abandonment  of  vessels  • : 140 

Contribution 

for  general  average  in  case  of  jettison 200,  202 

by  shipowner,  to  general  average  296,  304 

Copies 

of  bills  of  lading  need  not  be  stamped  ....: 7 

Copy 

of  bill  of  lading,  master's  right  to  8,  22 

Corruption 

exception  of 223 

Costs 

where  master  improperly  defends  an  action  115 

Cotton  bales 

meaning  of 51 

Crew 

shipowner  liable  for  thefts  of  cargo  by '. 170, 177 

Cross-action 

lies  for  damage  to  goods 114 

Custom 

admissible,  to  explain  bill  of  lading   49 

of  merchants,  when  recognised  without  proof   50 

has  prescribed  the  ordinary  course  of  voyages  95 

parties  presumed  to  be  cognizant  of 119 

delivery  of  cargo  to  be  governed  by 322 

as  to  delivery  of  cargo  must  be  reasonable  and  uniform 324 

Customary  delivery 

meaning  of  ....# 321 

Customs-Collector 

can  demand  bill  of  lading  on  arrival  of  vessel  52 

can  forfeit  concealed  goods   259,  260 
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Damage  to  goods  page 

resulting  from  negligent  stowage 35,  229 

is  presumed  to  be  the  act  of  the  master  or  carrier 65, 113       \ 

by  negligence 113 

does  not  excuse  payment  of  freight  114,133 

from  machinery 178 

by  steam 183 

by  rust 220 

from  improper  collocation  of  cargo  ; 229  ' 

by  jettison,  average  adjustment  of 302 

claims  for,  must  be  made  within  a  specified  period 325 

Damages 

where  master  refuses  to  sign  bills  of  lading  • «...  16 

for  unreasonable  detention  of  goods 53 

measure  of ..• 57 

tor  unreasonable  detention  of  ship 91 

recoverable,  where  freighter  prevents  freight  being  earned  143 

measure  of,  where  no  rate  of  freight  is  mentioned    144 

are    not    recoverable,  where    performance   of  the    contract  is 

prohibited  by  the  ruling  authorities   , 171 

in  collision,  how  estimated     274 

action  for,  must  be  made  in  name  of  consignor    359 

Dangerous  goods 

carriage  of 232 

provisions  of  Statute,  relating  to • 234 

Dangers  of  the  road 

construction  of   «. 251 

Dangers  of  the  sea 

do  not  apply  to  a  canal  inevitably  rendered  impassable  85 

exception  of    ;, 249 

do  not  include  fire 185 

accidental  collision  is  211 

Days 

meaning  of 51 

and  running  days,  meaning  of 162 

Dead  freight 

when  payable  as  per  charter-party 124 

definition  of ; 126 

lien  for    , 312 
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Death  of  master  page 

entitles  mate  to  succeed 78 

Decay 

exception  of    : 223 

Deck  cargo 

delivery  of,  from  the  ship 116 

carried  at  the  merchant's  risk     195 

average  adjustment  of 200,  302 

Declaration 

of  nature  of  valuable  articles,  must  be  made  at  time  of  ship- 
ment     263 

as  to  dangerous  goods   234 

Delay 

compensation  for,  when  shipper  does  not  present  bills  of  lading 

for  signature    29 

occasioned  by  unjustifiable  trading,  is  a  deviation  103 

in  delivery  of  cargo,  justified  by  risk  of  capture  286 

Delivery 

of  bill  of  lading  to  Customs'-Collector 52 

of  cargo,  must  be  made  to  person  authorised  to  receive  it  ...    63,  314 

of  goods,  at  other  than  specified  port  81,  83 

of  goods,  subject  to  exceptions  and  conditions   in  the  bill  of 

lading Ill 

of  goods,  what  constitutes    116,  118,  278,  321 

of  goods,  on  the  wharf  119,  314 

with  notice  to  consignee  sufiicient 314 

of  cargo  and  payment  of  freight,  simultaneous  acts    130,  141 

of  cargo  to  be  made  on  production  of  bill  of  lading    312 

of  cargo  to  be  made  according  to  existing  circumstances   ...    320,  322 

of  bullion,  &c.,  at  place  other  than  port  of  discharge  266 

at  a  bank 270 

Demurrage 

in  cases  where  the  ship  cannot  enter  the  port 87 

payable  as  per  charter-party  158 

what  is , 159,  160 

consignee  and  indorsee  when  liable  to  pay  160 

made  payable  by  the  bill  of  lading .4 161 

computation  of  tim«  for 162 

57 
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is  payable  for  the  fraction  of  a  day    • 163 

lien  for,  does  not  exist  unless  expressly  agreed 311 

Destination 

of  voyage  cannot  be  changed,  without  consent  of  both  parties  ....     80 

Dktsntion  of  goods 

by  delay  of  voyage  ^ 239 

DXVIATION 

includes  inexcusable  delay  in  sailing •; 29 

touching  at  intermediate  ports,  when  not  a  95 

from  prescribed  voyage,  exonerates  underwriter  •• 96 

meaning  of • • 96 

if  for  a  fraudulent  purpose  is  barratry 176 

permissible,  if  made  for  the  purpose  of  self-def enc  e    ••  206 

Disinfection  of  ship 

expenses  of,  fall  on  shipowner 291 

DiSPATCH-MONET 

payment  of • • 324 

Docks 

being  full,  course  where  ship  cannot  enter  ,.,..  93 

company,  may  stop  cargo  for  freight 308 

Earthquake 

is  an  act  of  Grod 164 

English  law 

bill  of  lading  is  to  be  construed  by    • 62 

Estoppel 

when  rate  of  freight  is  mentioned  in  the  bill  of  lading  •«.    43,  111,  149 
when  marks  and  numbers  are  mentioned  in  the  bill  of  lading 110 

Evaporation 

of  liquids 224 

Evidence 

admissible,  to  explain  bill  of  lading  32,  43 

effect  of  bill  of  lading  as    42,  64 

bill  of  lading  is  prima  facie^  but  not  conclusive 42,  64 

of  usage  and  custom  when  admissible  ^ ««      49 

of  usage  inadmissible  when  excluded  by  the  terms  of  the  bill 

of  lading  50 

of  custom,  when  recognised  without  proof  ••« ; .•«.     50 
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to  explain  meaning  of  "days  "  and  ** months"    61 

„            ,t                freight 61 

^            y,               cotton  bales 51 

„           ty               port 79 

as  to  effect  of  the  words,  *' weight  and  contents  unknown" 336 

Exceptions 

in  bill  of  lading  do  not  exonerate  shipowner  from  negligence .    QQ,  112 

throws  the  onus  of  proving  negligence  on  the  shipper 223 

in  bill  of  lading,  do  not  exonerate  master  from  careless  navi- 
gation  „..  241 

Execution 

can  be  issued  against  master  personally  38 

Expansion 

of  goods,  freight  on 146 

Expenses 

of  relanding  goods,  must  be  borne  by  the  owner 31 

Fermentation 

of  cargoes    ; 194 

Fire 

does  not.fall  within  the  exception  "  act  of  God  " 165 

is  not  a  peril  of  the  sea .• 183, 185,  253 

destruction  of  goods  on  wharf  by 280 

losses  incurred  in  extinguishing,  general  average 302 

Forfeiture 

of  goods,  by  the  Customs*  authorities  259 

Forms  of  bill  of  lading i 383 

Fraud 

in  obtaining  'a  bill  of  lading,  does  not  invalidate  it,  if  master 

has  authority  to  sign   ., 14 

is  an  essential  element  of  barratry 175 

Freight 

must  be  stated  in  the  bill  of  lading,  as  required  by  the  charter- 
party  15, 122 

master  cannot  bind  owner  to  carry  goods  free  of • 28 

when  rate  of,  is  mentioned  in  the  bill  of  lading,  estops  the 
assignee 43,111 

is  payable,  though  the  goods  are  damaged 114, 133 


452  INDEX. 

Freight — continued.  pack 

receipt  of  goods,  implies  an  obligation  to  pay 122 

payable  as  per  cbarter.party  , 123 

definition  of... , 125 

when  it  becomes  payable    128 

payable  on  goods  shipped  without  the  master's  knowledge 129 

payable,  though  goods  are  conveyed  to  destination  by  another 

vessel   132 

when  payable  for  a  fixed  period 135, 139 

when  freight  is  not  pa3rable    136 

not  payable,  when  performance  of  voyage  impossible 136, 155 

not  payable,  when  delivery  is  made  at  intermediate  port 137 

shipment  of  goods  implies  an  obligation  to  pay   138 

not  payable  when  vessel  is  abandoned  140 

how  calculated     141 

payment  of,  per  ton,  cask  or  bale 142 

payable  per  month  or  week 142 

how  calculated,  when  different  kinds  of  cargo  are  specified    143 

for  goods  stowed  incabin  • 144 

in  bulk,  or  by  admeasurement    145 

payable  on  th^  intake  quantity   « 145 

to  whom  payable 146 

is  payable  to  the  owner  of  the  ship  at  the  time  it  is  earned 147 

when  payable  to  the  charterer  of  a  general  ship   147 

made  payable  in  a  particular  manner    148 

payment  of,  in  advance,  cannot  be  recovered  152 

payable  at  port  of  loading,  at  all  events 155 

on  transhipped  goods 218 

loss  of,  when  general  averajg^e    305 

when  payable  as  per  invoice 338 

Freighter 

cannot  change  destination  of  voyage    81 

Fresh-water  damage 

meaning  of 67 

Frost 

injury  to  boilers  by 182 

Fruit 

damage  to,  or  loss  of,  by  decay 134,  224 
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Full  and  complete  cargo                                                               '  page 

meaning  of , 141,  143 

General  average 

adjustment  of  deck  cargoes 200 

definition  of , .' , 293 

time  and  place  of  adjustment    294 

can  only  arise  in  respect  of  damage  on  ship    297 

of  jettison,  according  to  York-Antwerp  Rules  302 

does  not  include  damage  arising  from  press  of  sail 303 

contribution  to .' * 304 

General  ship 

charterer  of,  is  entitled  to  freight   147 

German  law 

when  applicable  to  bills  of  lading  62 

Gold,  &c. 

must  be  declared  at  time  of  shipment 263 

Good  Friday 

is  not  a  working  day  , t 162 

Goods 

effect  of  mate  taking  delivery  of,  on  quay,  or  wharf,  or  alongside...  9,  10 

liability  for  non-delivery  of,  where  master  is  also  charterer 23 

two  sets  of  bills  of  lading  cannot  be  signed  for  the  same    24 

when  shipped,  should  not  be  relanded  without  an  indemnity 30 

shipped  by  mistake  on  wrong  vessel,  and  lost  32 

damaged,  by  improper  stowage 35 

damages  for  unreasonable  detention  of 53 

when  stowed  alongside  others  of  an  injurious  nature  67 

though  damaged,  liable  to  payment  of  freight  133 

carried  on  deck  at  merchants'  risk    195 

Grain 

heating  of    , 193 

damage  to,  from  bursting  of  bags 260 

Harbour 

ship  unable  to  enter,  from  over-draught   88 

He  or  thet  paying  freight  for  the  same 122 

clause  in  bill  of  lading  is  inserted  for  the  benefit  of  the  master  ...  123 

Heat 

is  not  a  peril  of  the  sea    • 190,  254 
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Hidden  obstructions  page 

in  the  river , .,.,.  252 

Hides 

precautions  to  prevent  damage  to,  by  worms  228 

Holder 

of  mate's  receipts,  entitled  to  bill  of  lading  20 

of  bill  of  lading,  entitled  to  the  goods  121,  312 

of  bill  of  lading  without  notice,  not  a£Eected 348 

Horses 

loss  of,  or  injury  to ? 271 

Houses 

permanently  fixed  to  the  deck  are  treated  as  under-deck    ...     196,  302 

Ice 

rendering  approach  to  harbour  impossible    91 

detention  by 239 

Illegible  marks    .., 110,  255 

Implied  condition  not  to  deviate., 96 

Increase  op  goods  in  bulk 

freight  on 145 

Indemnity 

may  be  taken  when  mate's  receipts  are  lost,  or  cannot  be  found...  13 
to  the  master  when  signing  a  second  set  of  bills  of  lading  for  the 

same  goods 24 

to  master,  where  goods  have  been  relanded 30 

should  be  taken  where  the  true  owner  of  the  goods  is  doubtful  ...  122 

Indorsee 

of  mate's  receipts    acquires  no    title  as  against  the  bona  fide 

holder  of  the  bill  of  lading  without  notice » 10 

cannot  assume  that  master  has  power  to  sign  for  goods  not  sh^p^  28 

right  of,  to  sue,  by  virtue  of  the  Statute 343 

to  be  liable,  must  be  holder  of  bill  of  lading ^....t  345 

re-indorsing,  not  liable  for  freight • ^ ^^...  346 

Indorsement 

transfer  of  bill  of  lading  by  1,  343,  348 

when,  does  not  transfer  the  property 344 

passes  rights  of  consignor .'. 345 

maybe  in  blank,  or  to  order 348 

effect  of,  when  special  or  conditional    349 

to  recover  previous  advances 350 
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does  not  pass  the  property  in  the  goods  to  mere  agent  of  the 
shipper 357 

Inevitable  accident 

loss  by,  when  a  peril  of  the  sea • 252 

Infection 

measures  to  prevent   • 287 

In  good  order  and  condition 

meaning  of • 64 

refers  only  to  the  external  condition  of  the  goods 68 

cargo  must  be  delivered • 113 

Inherent  infirmity  of  cargo 

master  not  liable  for  113,  223 

Injurious  effects 

of  other  goods 228 

Injury 

to  goods,  by  intrinsic  defect  64 

Inquiries 

should  be  made,  when  bills  of  lading  are  signed  per  procuration. .      18 

Insanity 

of  master,  entitles  mate  to  succeed    78 

Insurance 

name  of  vessel  necessary  for ,.„      75 

not  payable,  without  production  of  bill  of  lading 76 

void,  where  vessel  deviates     96 

void,  where  pilot  has  not  been  engaged 103 

freight  payable  subject  to 135 

Intake 

meaning  of,  as  to  payment  of  freight ^    145 

Intermediate  ports 

calling  at « 94 

freight  not  payable  when  delivery  made  at   137 

Jettison 

definition  of    ^ « 197 

must  be  made  for  the  common  benefit  of  all    197 

of  cargo  stowed  on  deck  with  owners'  consent,  not  general 

average ^. 200 

of  timber,  carried  on  deck ^ 200 

of  vitriol,  carried  on  deck  .,.,* 201 

of  cargo,  on  account  of  its  vicepropre , 201 
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Jbttison — continued.  page 

when  held  to  be  a  peril  of  the  sea 252 

general  average  of,  according  to  York-Antwerp  Roles 302 

Kidnapping  Act.  1872 

35  A  36  Vict.  c.  19 178 

Knowledge  OF  USAGE  OR  CUSTOM  PRESUMED    51 

Lazaret 

deposit  of  cargo  in * 289 

Leakage 

of  wine,  from  improper  stowage    \ 35 

arising  from  secret  defects  : 195 

and  breakage,  effect  of  the  exception  221,  256 

is  not  restricted  to  quantity  223,  338 

Letters  of  marque 

when  and  how  granted   • 207 

Liability 

of  master  in  signing  two  sets  of  bills  of  lading  for  the  same  goods  24 

of  master,  for  signing  for  goods  not  on  board 26 

of  shipowner,  when   goods  have   been  received   on   the  quay, 

but  not  shipped 27 

of  shipper,  in  not  presenting  bills  of  lading  for  signature 29 

of  shipowner,  when  vessel  is  chartered     , 34 

personal,  of  parties,  signing  bills  of  lading 37,  39 

of  agent,  &c.  signing  bills  of  lading  in  his  own  name 39 

of  shipowner  ceases,  when  goods  are  landed  at  the  wharf 119 

„         „         for  damage  to  cargo  in  boats 219 

Liberty 

to  touch  and  stay ; 100, 101 

Lien 

does  not  attach  to  vessel  when  goods  have  not  been  shipped 32 

of  shipowner  for  freight 124,  307 

for  freight,  when  destroyed 148 

for  demurrage • 164 

exists  on  the  whole  cargo,  for  general  contribution 298 

contingent  on  possession    , 307 

does  not  exist,  where  freight  has  not  been  earned    310 

does  not  exist,  when  freight  is  payable  after  delivery  311 

master  has,  for  expenses  of  preserving  cargo   311 

for  demurrage  and  wharfage  does  not  exist  unless  under  special 
agreement   , • • • 311 
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Lighter  page 

receipts  by  mate  for  goods  in 9 

is  not  included  in  the  definition  of  ship    75 

Lightning 

is  an  act  of  God 164 

is  not  a  peril  of  the  sea  253 

Limitation 

of  master's  authority  28 

Loss   OF   GOODS 

shipped  on  wrong  vessel  by  mistake  32 

Loss   OF   SHIP 

by  the  fraudulent  misconduct  of  the  master  is  barratry  176 

Lump  freight 

definition  of 126 

Lying-days 

means  working-days 162 

Machinery 

loss  or  damage  from 178 

only  includes  what  is  used  for  propelling  the  vessel 179 

Marked  and  numbered 

as  per  margin 108 

Marks  and  numbers 

when  they  estop  the  shipowner .- 110 

should  be  legibly  made 254,  255 

Marque 

meaning  of 207 

Master 

non-liability  of,    in   delivering   the  bill  of  lading   to  supposed 

owner 11 

should  not  sign  bills  of  lading  without  production  of  the  mate's 

receipts    , 11 

is  bound  to  sign  bills  of  lading   13 

course  of,  when  not  allowed  to  sign  under  reservation 14 

should  not  refuse  to  sign  bills  of  lading  without  good  reason 14 

must  sign  bills  of  lading  as  presented,  when  required  to  do  so 

by  charter-party 14 

must  sign  bills  of  lading  for  freight  as  required  by  charter- 
party 15 

only  responsible  on  bills  of  lading  signed  by  himself  19 

58 
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when  also  charterer,  effect  of  signing  bills  of  lading 22 

right  of«  to  copy  of  bill  of  lading    22 

cannot  legally  sign    two  sets   of  bills  of  lading  for  the  same 

goods 24 

should  not  sign  a  second  set  without  having  the  first  set  deli- 
vered up  24 

cannot  substitute  bills  of  lading  for  others  at  a  lower  rate  of 

freight  24 

cannot  legally  sign  for  goods  not  on  board 26 

is  not  shipowner's  agent,  to  sign  for  goods  not  received 27 

liability  of,  in  signing  for  goods  not  on  board  27 

authority  of,  subject  to  limitation  28 

may  detain  vessel  to  sign  bills  of  lading    29 

should  take  indemnity,  before  relanding  goods 30 

should  obtain  bills  of  lading  before  redelivering  goods  to  con- 
signor   , ..,.,...  30 

must  give  notice  of  charter-party,  when  signing  bills  of  lading  ...  33 

may  refuse  to  sign  bills  of  lading  differing  from  charter- party  ...  33 
course  where  he  declines  to  sign    bills  of  lading  except  with 

objectionable  provisions ,.  33 

is  presumed  to  be  shipowner's  agent  to  sign  bills  of  lading 34 

binds  shipowner  by  signing  bills  of  lading 34 

makes  himself  personally  liable  by  signing  bills  of  lading    38 

may  be  arrested  in  action,  for  non-delivery  of  goods    39 

may  authorise  persons  to  sign  bills  of  lading   41 

when  concluded  by  the  bill  of  lading 44 

authority  of,  continues  until  notice  of  change  of  ownership  of 

vessel   61 

may  show  that  goods  were  injured  by  intrinsic  defect   64,224 

liable  for  contents  of  package  as    shipped  when    he  qualifies 

the  bill  of  lading 68 

may  hire  another  vessel  to  carry  on  the  goods ., *J^ 

name  of,  in  bill  of  lading,  not  necessary  77 

substitution  of ,.., ^ 78 

cannot  substitute  voyage  for  the  one  named 79 

duty  of,  where  route  is  impracticable 85 

must  engage  pilot  when  required  by  usage  or  Statute 103 

is  justified  in  entering  harbour  when  no  pilot  can  be  obtained.  ...  105 

bound  to  assist  vessels  in  distress  107 
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liable  for  negligence  notwithstanding  the  exceptions  in  the 

bill  of  lading    112 

may  also  be  agent  for  the  owner  of  the  cargo  114,  225 

should  take  indemnity  if  doubtful  as  to  the  true  owner    122 

has  no  prospective  lien  on  the  freight    146,  308 

cannot  sue  for  freight,  if  the  owner  demands  it 147 

may  not  enter  enemy's  settlement  to  trade    175 

fraudulent  misconduct  of,  in  losing  vessel,  is  barratry 176 

not  justified  in  deviating  to  take  prizes 209 

bound  to  use  diligence  in  transhipping  goods 218 

bound  to  attend  to  stowage  of  goods 223,  228 

bound  to  see  to  the  ventilation  of  goods    224 

may  not  take  on  damaged  goods,  merely  to  earn  freight 227 

is  not  bound  to  repair  damaged  goods  228 

neglect  of  effect  of  exception 237 

liability  of,  ceases  on  delivery  to  consignee  238 

is  bound  to  carry  goods  with  expedition    239 

may  only  interfere  in  cases  of  necessity  when  pilot  is  on  board  ...  240 
is  not  protected  by  Statute  17  and  18  Vict.,  c.  104,  from  loss  of 

bullion,  &c 264 

duty  of,  to  store  goods  for  the  benefit  of  the  owner  2  79 

duty  of,  in  case  of  blockade    284 

loses  his  lien,  if  he  parts  with  the  goods    307 

not  bound  to  deliver  cargo,  until  bill  of  lading  is  given  up 312 

duty  of,  to  deliver  to  the  holder  of  the  first  bill  of  lading 315 

should  require  indemnity,  in  case  of  conflicting  claims  317 

when  he  is  a  bailee  for  the  vendor 362 

Mate 

cannot  be  compelled  to  sign  receipts  for  goods  alongside    9 

Mate's  receipts 

should  not  be  given  unless  goods  are  on  ship's  deck 9 

assignment  of,  by  indorsement  10 

when  lost,  or  cannot  be  found 13 

holder  of,  entitled  to  bills  of  lading    ' 20 

Measure  of  damages 

for  unreasonable  delay 53 

Medicinal  goods 

carriage  of    ^ 234 

provisions  of  Statute  relating  to 234 
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Merchant  Shipping  Acts  page 

17  &  18  Vict,  c.  104, 1854 183,  211,  214 

25  &  26  Vict.  c.  63, 1862 275,  280 

Mistake 

in  shipping  goods  on  wrong  vessel 32 

Molasses 

expansign  of,  by  heat 193 

Months 

meaning  of    51, 143 

Mortgagee 

who  takes  possession  during  the  voyage,  is  entitled  to  freight 147 

Mutiny 

of  mariners,  compelling  the  master  to  deviate,  is  barratry 176 

Name 

of  ship  in  bill  of  lading,  necessary 75 

of  master  in  bill  of  lading,  not  necessary  77 

of  vessel  to  which  goods  have  been  transhipped,  to  be  given  to 
consignee    • 217 

Navigation 

dangers  of,  do  not  include  breaches  in  a  canal 85 

does  not  include  negligent  stowage 242 

perils  of,  distinct  from  the  act  of  God 250 

Neglect  of  master,  pilot  or  crew 

exception  of,  not  unreasonable  237,  243 

Negligence 

of  master,  makes  him  personally  liable  to  shipowner  38 

consignee  or  owner  of  goods  may  prove        66 

of  master,  in  entering  harbour  without  a  pilot 104 

renders  shipowner  liable,  notwithstanding  the  exceptions 112, 115 

must  be  proved  in  cases  of  collision 210 

Negligent  stowage 35 

Negotiability  of  bill  of  lading    1 

affected  by  absence  of  the  shipper's  name    69 

Net  weight  delivered 

freight  on 145 

Notice 

of  assignment  of  mate's  receipts , ]0 

to  be  given  by  master,  when  not  allowed  to  sign  qualified  bills 
of  lading , , , ,. ,,„, 14 
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.  to  master,  on  his  refusal  to  sign  bills  of  lading 16 

of  charter-party,  binding  on  shipper 32 

to  consignee,  of  arrival  of  vessel  when  not  necessary    77 

of  arrival  of  vessel  with  transhipped  goods  should  be  given  to 

consignee 216 

of  sale  of  goods,  should  be  given  to  the  owner 226 

must  be  given,  when  goods  are  of  a  dangerous  nature 232 

must  be   given  to  the    consignee  before  the  master  can  land 

and  warehouse  goods 276 

of  arrival  of  goods  when  necessary 279 

Obligation 

to  pay  freight  on  receipt  of  goods    122 

Obliteration  of  marks  110,  254 

Obstruction 

of  canal  or  harbour    84,  92 

Oilcake 

negligent  stowage  of   35 

Onus 

of  proving  bill  of  lading  incorrect,  lies  on  holder •     43 

on  shipowner,  to  prove  goods  were  damaged  before  shipment.    ^^,  191 
on  shipper,  to  prove  negligence 223,  240,  339 

Outward  and  homeward  voyages  when  distinct 

freight  payable  for   133 

Overdraught 

preventing  vessel  entering  harbour 88 

Owner  of  goods 

entitled  to  compensation,   when  master  refuses  to  sign  bills  of 

lading 16 

must  make  inquiries,  when  bill  of  lading  is  signed   per  pro- 
curation      18 

may  revoke  bill  of  lading  before  delivery  of  the  goods 30 

must  bear  all  expenses  incidental  to  the  relanding  of  the  goods.  ...  31 

liable  for  salvage,  when  necessary  by  defective  machinery   182 

if  consenting  to  deck-shipment,  cannot  recover  for  jettison 198 

may  recover  damages  where  cargo  is  lost  in  a  collision  ..\ 212 

may  recover  damages  from  eithier  one  or  both  vessels  in  fault  ....  213 

not  responsible  for  acts  of  master  or  crew 214 

entitled  to  notice  before  sale  of  goods  by  master  226 

of  animals,  must  receive  them  at  place  of  destination  274 
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Packing  of  goods  page 

owner  of  goods  liable  for  negligent  or  insufficient 2 55 

only  affects  the  question  of  damages 255 

Parol  evidence 

admissible,  to  explain  meaning  of  port  79 

Particular  average 

meaning  of • 293 

Parties 

other  than  master,  signing  bills  of  lading,  effect  of 39 

are  presumed  to  contract  with  knowledge  of  an  usage    51 

Party 

contracting  as  agent,  is  personally  liable  39 

Part-owner 

selling    vessel    and    misappropriating    proceeds,    is    guilty  of 

barratry    • 176 

Passenger 

shipowner  liable  for  theft  by 170 

Payment 

of  freight,  is  secured  by  a  lien  on  the  goods 125 

of  freight  to  the  master,  without  notice,  is  a  good  and  valid    146 

Penalty 

for  executing  unstamped  bill  of  lading   5 

People 

means  the  supreme  power 174 

Perils  of  the  sea 

fire  is  not  a 184, 185 

sweat  is    186 

heat  is  not    190 

accidental  collision  is 211 

meaning  of 249 

losses  which  are  not  included  in    253 

Per  procuration 

meaning  of 17 

effect  of  signing  bills  of  lading  by 17 

who  may  sign 1 

Personal  liability 

of  parties  signing  bills  of  lading   37,  42 

Pilfering 

does  not  amount  to  barratry : 177 
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Pilot  page 

must  be  engaged,  when  required  by  usage  or  Statute  103 

effect  of  leaving  vessel  before  she  is  moored 104 

neglect  of... 240 

master  and  crew  bound  to  assist 239 

bound  to  use  due  diligence  and  skill 240 

Pilotage  and  port  charges 

master  has  no  lien  for,  without  express  agreement    311 

Pirates 

los5  by,  is  a  peril  of  the  sea 251 

Plague 

provisions  in  case  of   286 

Policy 

may  be  avoided,  by  inexcusable  delay  in  sailing 29 

when  not  vitiated,  by  error  in  the  name  of  the  ship 76 

void,  in  case  of  deviation    101 

Poop 

is  treated  as  under-deck,  in  stowage  of  cargo  196 

Port 

meaning  of    79,  95 

choice  of,  when  more  than  one  is  named 83,  96 

of  entry,  meaning  of 95 

Ports  of  call 

must  be  taken  in  the  order  in  which  they  are  named 96 

not  in  geographical  order 98 

Possession 

essential  to  lien    , 307 

Pratique 

meaning  of 286,  288 

does  not  apply  to  vessels  coming  from  an  unsuspected  country....  288 

Presentation 

of  bills  of  lading  by  shipper,  for  signature    29 

Presumption 

that  goods  are  properly  packed , 258 

Primage  and  average  accustomed  ^ 150 

Production 

of  receipts  necessary,  before  signing  bills  of  lading 27 

Property  in  goods 

passed  by  indorsement  , , 343 

does  not  pass  by  indorsement  to  a  mere  agent    , .,,  357 
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Pro  rata  freight  page 

when  due 128 

Protest 

by  master,  if  not  allowed  to  sign  qualified  bills  of  lading    14 

by  shipper,  when  master  refuses  to  sign 16,  367 

Public  holidays 

do  not  count  as  working-days    .^ 162 

Qualification 

of  bill  of  lading  by  master,  efEect  of 68 

Quantity  and  quality  of  the  goods 

evidenced  by  the  bill  of  lading    ; 108 

Quarantine 

origin  of  .....; 286 

vessel  in,  is  still  in  transitu    287 

regulated  by  Stat.  6,  Geo.  4,  c.78 288 

of  observation,  and  strict 289 

what  articles  are  excepted 290 

Quay 

delivery  to  mate  of  goods  on 9 

master's  duty  to  protect  goods  on,  with  tarpaulins 281 

Queen's  enemies    , 167 

Rate  of  freight 

how  calculated , , 141 

Rats 

damage  to  goods  by,  is  not  a  peril  of  the  sea 203,  253 

eating  a  hole  in  the  ship's  bottom  is  not  a  peril  of  the  sea 253 

Reasonable  time 

for  delivery — ^what  constitutes 85,  321 

dispatch  must  be  used  in  landing  the  cargo 162,  324 

Receipt 

for  goods  on  board  2,  9,  13 

for  goods  when  tendered  alongside   9 

to  be  given  up  on  signing  bills  of  lading ^ 11, 20 

holder  of,  retains  control  of  goods i 20,  314 

by  dock  company    27 

of  goods,  is  evidence  of  an  obligation  to  pay  freight 123,  131 

Recovery 

of  dead  freight  for  deficiency  of  cargo 126 
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Refusal  page 

of  master  to  sign  bill  of  lading • 16 

Reprisal 

meaning  of •.     207 

Reshipment 

of  goods  , 215 

Responsibility 

of  shipowner,  for  safe  carriage  of  goods    35 

Restraint  of  princes,  rulers  or  people 

does  not  apply  until  the  ship  is  loaded,  &c 171,  172 

must  be  operative  and  actual 172 

Restraints  of  courts  of  law 

should  be  excepted  in  the  bill  of  lading  ., , 173 

not  included  in  the  term  restraints  of  princes 173 

Revocation 

of  bill  of  lading  29 

Right  and  true  delivery 

meaning  of 320 

Risks  of  boats 

so  far  as  ships  are  liable  thereto 218 

River 

dangers  of  the,  and  perils  of  the  sea  synonymous...., 250 

Robbers 169 

Rocks 

stranding  on,  is  a  peril  of  the  sea  251 

Rovers    168 

Rust 

damage  to  goods  by 220 

the  exception  of,  is  limited  to  the  rust  of  the  goods  themselves  ..      220 
Sacks 

cutting  open,  to  stiffen  the  vessel  260 

Safe  port 

what  is  deemed  a    86,  90 

Sale 

of  ship  without  notice,  does  not  affect  the  bill  of  lading 51 

of  goods  to  arrive 57 

Salvage 

effect  of  deviation  to  render  salvage  services 106 

should  be  rendered  in  all  cases  of  distress 107 

where  necessary,  from  defective  machinery  ., ,, ,     179  * 

59 
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Sands  pack 

stranding  on,  when  a  peril  of  the  sea    2^1 

Sea  customs  acts 

39  and  40  Vict,c  36 259 

Indian  Legislative  Council's  Act  8  of  1878  259 

Seaworthiness 

implies  the  engagement  of  a  pilot 103 

of  vessel,  to  carry  goods , 116 

Sets  of  bills  of  lading 

representing  the  goods... 1,  315,  319 

each  one  of,  must  be  stamped  • ^ 

Ship 

cannot  be  detained  to  procure   master's  signature  to  bills  of 

lading  : 17,  29 

definition  of 72,  73,  74 

name  of,  must  be  inserted  in  bill  of  lading  75 

may  be  lightened  to  enable  her  to  enter  port   , 87 

lost  or  not  lost ^ 152 

Shipment  of  goods 

implies  a  contract  to  pay  freight   138 

Shipowner 

liability  of,  when  receipts  have  been  passed  for  goods   not  on 

board    27 

not  bound  to  deliver  a  greater  quantity  than  shipped  15,  48 

bound  by  signature  of  agent  or  clerk  to  bill  of  lading 18,  19 

is  not  responsible  for  non- delivery  of  goods,  where  the  master 

is  the  charterer 23 

liable,  where  master  signs  two  sets  of  bills  of  lading    25 

not  liable  where  bills  of  lading    are  signed   for  goods  not  on 

board 19 

liability  of,  for  goods  delivered  on  the  quay,  though  not  ship- 
ped      27,63 

liability  of,  when  ship  is  chartered 34 

responsible  for  the  safe  carriage  of  the  goods    35 

or  master,  may  be  sued  on  the  bill  of  lading 38 

can  sue  master  for  loss  resulting  from  his  negligence 38 

liable,  where  charterer  has  signed  bills  of  lading,  as  his  agent.  ...       40 

not  so,  when  unauthorised 42 

must  prove  the  goods  were  damaged  when  shipped ^ 

cannot  deny  master's  right  to  assist  vessels  in  distress    107 
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when  estopped  by  marks  and  numbers  in  the  bill  of  lading    110 

\^  prima  facie  z.  common  carrier    Ill 

has  primary  right  to  receive  the  freight 146 

estopped  by  the  rate  of  freight  mentioned  in  the  bill  of  lading.  ...  14^ 

has  no  lien  upon  the  goods  if  ship  is  lost „  155 

liable  for  theft  by  passenger  170 

not  liable  in  case  of  collision,  in  the  absence  of  negligence    211 

liability  of,  for  goods,  until  delivery  21-5 

when  Hable  for  expenses  of  warehousing  transhipped  goods  217 

not  liable  for  decay,  or  inherent  deterioration 224 

not  liable  for  evaporation ., 224 

not  liable  for  loss  arising  from  illegible  marks 255 

liable,  for  loss  of,  or  injury  to,  cattle  by  negligence  .« 271 

must  give  notice  before  landing  and  warehousing  goods    ^,  276. 

must  contribute  to  general   average,  notwithstanding    exception 

.in  bill  of  lading , 296 

is  bound  to  take  steps  for  the  adjustment  of  general  average  ....  297 

lien  of,  for  freight  and  general  average 307 

Shipped 

meaning  of,  in  bills  of  lading ^.•4....^.     28,  63^ 

Shipper 

must  see  that  person  signing  bill  of  lading,  had  power  to  do  sa  ...  19' 

without  notice,  not  bound  where  master's  authority  is  limited  ...  28 

may  assume  that  master  has  power  to  do  all  usual  acts 28 

liability  of,  in  not  presenting  bills  of  lading  for  signature  29 

need  not  inquire  whether  ship  is  chartered       32 

without  notice,  may  refuse  to  be  bound  by  the  charter-party  33 

name  of,  must  be  mentioned  in  the  bill  of  lading    69 

course   of,  where  he  has   reason  to  believe  goods   have   been 

abstracted 206 

bound  to  give  notice  when  goods  are  of  a  dangerous  nature  ....  232 

rights  of,  transferred  by  vesting  of  the  property  343 

may  attach  conditions  to  the  bill  of  lading 348 

may  attach  conditions  to  the  shipment 353 

Shipping  order 

form  of    8 

stamp  on 9 

to  be  granted  when  vessel  is  ready  to  receive  cargo 9i 
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Short  delivery  page 

liability  for 206,  325 

Signature 

to  bill  of  lading - 1,  7 

not  to  be  withheld  without  good  reason    14 

per  procuration,  special  notice  to  consignee 19 

Smuggung 

goods  on  board,  without  the  shipowner's  knowledge,  is  barratry. .    176 

Snag 

running  on  unknown,  is  a  danger  of  the  river 252 

So  NEAR  THERETO  AS  SHE  CAN  SAFELY  GET 

meaning  of B6,  90 

Specie 

carriage  of   264 

delivery  at  place  other  than  port  of  discharge 266 

Speculative  damages 

for  non-delivery  of  goods  cannot  be  recovered 57 

Spontaneous  combustion  of  cargo 201 

Stamp 

on  bill  of  lading 4 

must  be  denoted  by  an  impressed  stamp  6 

by  whom  payable    7 

on  shipping  order  , 9 

Statute 

6  Geo.   2,         c.  20    104 

6     „      4,         c.  7S    288 

26    „       3,         c.  86,    s.  2 184 

16  &  17  Vict.,    c.  107,  s.  53    63 

c.  104,  s.  298 183,  211,  214,  263 

c.  Ill 45, 161,  278,  341,  343,  346,  371 

c.     10,  s.  6 359 

c.     63,  s.  67 275,280 

s.  68 308,  318 

33&34    „        c.     97,8.56 4 

35&36    „        c.     19      178 

36&37     „         c.     85,  ss.  23-28 234 

39&40    „        c.     36 53,70,259 

Steam 

injury  to  goods  by  ,...    182 

J 
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Steam- SHIP  page 

definition  of    72,  73 

Stevedore 

employmeut  of,  no  excuse  for  ba(J  stowage 223 

employment  of,  by  shipper 229 

effect  of  appointment  of,  by  charterer  238 

Stoppage  in  transitu 

of  goods  in  quarantine 287 

by  vendor    317 

Storm 

is  a  peril  of  the  sea 216,  351 

Stowage 

wine  damaged  by  negligent   35 

of  goods,  alongside  others  of  an  injurious  nature 67,  192 

master  bound  to  attend  to     115,  223 

under  deck  is  implied 195 

of  cargo  amongst  coals    205 

if  negligent,  is  not  protected  by  the  exceptions    241 

bad  packing  of  goods  does  not  excuse  negligent 256 

Stranding 

of  a  vessel,  is  a  peril  of  the  sea 251 

damage  by,  when  voluntary,  is  not  general  average 303 

Substitution 

of  master \ 78 

Suez  canal 

route  via  the 83 

Suffocation 

of  animals    ^ 271 

Sundays 

when  excluded  in  demurrage 162 

Sweat 

is  a  peril  of  the  sea 186,  251 

Tackle 

delivery  of  cargo  from  the  ship's  118 

master  boimd  to  provide  proper   237 

Tar 

expansion  of,  by  heat 193 

Tempest 

is  an  act  of  God 164,  216 

Thieves  , 170 
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Theft  page 

by  crew,  is  not  barratry 177 

Timber 

jettison  of,  from  ship's  deck  200 

Title 

to  biU  of  lading  20 

to  goods  121 

to  a,  b,  or  order  orassigns  -. 121 

Ton 

payment  of  freight  per    142 

To  sail  with  or  without  pilots 103 

to  tow  and  assist  vessels  in  distress 106 

Trading 

not  contemplated  by  the  policy,  when  justifiable 103 

by  master  with  enemy,  is  barratry  and  illegal  , 174 

Transfer  of  property  in  goods 

under  the  Statute  i8  and  19  Vict.,  c.  Ill 341 

transfers  the  contract 343 

agent,  for  valuable  consideration 361 

Transhipment  of  goods 

provision  for 215 

when  vessel  is  disabled  218 

Ullage 

damage  to  cargo  by    ...,, 224 

Underwriter 

liable,  only  where  vessel  pursues  the  prescribed  voyage  96 

discharged,  where  no  pilot  was  on  board « 104 

when  liable  for  jettison  of  vitriol 201 

liable  for  full  value  of  cargo  jettisoned  202 

may  sue  for  contribution  in  the  name  of  the  assured 202 

Unreasonable  delay 

in  the  arrival  of  the  vessel,  damages  for    53 

Usage 

authorises  master  to  sign  for  the  nature,  quality  and  condition 

of  goods  28 

justifies  consignor  in  re-landing  cargo  on  payment  of  freight,  &c.  . . .  30 

admissible,  to  explain  bill  of  lading 49 

presumed  to  be  within  the  knowledge  of  the  parties 82 

that  pilot  should  be  engaged 103 
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Usage — continued,  page 

to  carry  vitriol  on  deck  , ^  201 

when  lien  is  claimed  under    312 

Valuable  articles 

must  be  declared  at  time  of  shipment  ,..  263 

Value 

of  goods  lost  or  damaged,  shipowner  liable  for    115 

Vendor 

right  of  stoppage  in  transitu 317 

right  oijus  disponendi    , , 361 

Ventilation  of  cargo 

master's  duty  to  attend  to 115,  190,  224,  230 

Vermin 

damage  to  goods  by  203 

not  a  peril  of  the  sea  203 

Vessel 

definition  of    74 

unable  to  enter  harbour  from  over-draught 88 

detention  of,  by  accumulation  of  ice    91,  239 

sale   of,  by  master,  without  necessity,  is  not  a  loss  by  peril  of 

the  sea 254 

with  clean  bill  of  health,  entitled  to  pratique    288 

expenses  of  disinfecting,  fall  on  shipowner  291 

Vesting 

of  the  property,  transfers  shipper's  rights 343 

Vitriol 

stowage  of  201 

Voyage 

cannot  be  altered  by  master  79 

prescribed  by  custom ^ 95 

must  be  complete  before  freight  is  payable 128 

Wages 

of  mate,  on  assuming  command    78 

Warehoused  goods 

in  cases  of  transhipment , 217 

may  be  detained  for  freight 308 

Warehousing  goods 

by  master,  where  consignee  fails  to  take  delivery , ,  2  75 
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Wear  and  tear 

master  not  liable  for  ordinary 113,  255 

Weather-working  days 

meaning  of  ^ 162 

Weight 

contents  and  value  unknown,  effect  of  clause 44,  109,  334 

to  make  clause  operative,  goods  must  be    delivered   in    good 

condition 340 

Wharf 

goods  taken  delivery  of,  upon 10,  119 

goods  on,  must  be  protected  by  tarpaulins 281 

delivery  on,  with  notice  to  consignee  sufl&cient    314 

Wharfage 

lien  for,  does  not  exist  without  express  agreement 31 1 

Wharfinger's 

responsibility  ceases,  by  delivery  to  the  mate  on  the  wharf 63 

Wine 

leakage  of,  from  improper  stowage 35 

Working-days 

exclude  Sundays  and  public  holidays    162 

Worms 

damage  to  hides  by 228 

destroying  a  ship's  bottom  is  not  a  peril  of  the  sea  253 

Wreck 

cutting  away,  is  not  general  average 302 

York-Antwerp  Rules. 299,  302 
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